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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jun 29 1936 Moncure 
Burke, Clerk 

United States Court of Appeals for the District of 

Columbia 

Paul R. Heitmeyer, (applicant) Appellant , 

vs 

Federal Communications Commission, Appellee. 


Notice of Appeal From a Decision of the Federal Com¬ 
munications Commission and Statement of the Reasons 
Therefor 

I. Notice of Appeal 

Now comes Paul R. Heitmeyer this 29th day of June, 
1936, and says he is aggrieved and his interests are ad¬ 
versely affected by a decision of the Federal Communica¬ 
tions Commission, filed and effective June 12, 1936, (The 
effective date of said order having been advanced from Sep¬ 
tember 29, 1936) denying his application for a construction 
Permit to erect and operate a new radio broadcasting sta¬ 
tion at Cheyenne, Wyoming. 

Paul R. Heitmeyer gives notice of his appeal therefrom 
to the United State Court of Appeals for the District of 
Columbia and assigns as grounds therefor the reasons here¬ 
inafter stated. 

PAUL R. HEITMEYER 
By JAMES W. GUM 
CLARENCE C. DILL 
His Attorneys. 
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II. Reasons for Appeal 
A. Statement of the Proceedings 

Paul R. Heitmeyer, hereinafter referred to as the appli¬ 
cant, filed with the Federal Communications Commission, 
hereinafter referred to as Commission, on March 29, 1935, 
his application for a construction permit to erect a new 
radio broadcast station ay Cheyenne, Wyoming, to 
2 operate on the 1210 kilocycle frequency, with power 
of 100 watts, 250 watts local sunset, unlimited hours 
of operation. The Commission was unable to determine 
from an examination of the application that the granting 
thereof would serve public interest, convenience, and neces¬ 
sity, and designated the same for public hearing, pursuant 
to Section 309-a of the Communications Act of 1934, before 
an examiner appointed by the Commission. Notice of time 
and place of hearing was given the applicant and other in¬ 
terested parties. Pursuant to said notice, the applicant 
appeared and was heard before an examiner on October 
30th, 1935. On December 21, 1935, the examiner submitted 
his report (1-173) recommending that the application be 
granted, and that the application of the Wyoming Radio 
Educational Association, which had been consolidated with 
it for hearing, be denied. On January 22, 1936, the Wyo¬ 
ming Radio Educational Association filed exceptions to the 
examiner’s report and requested oral argument. Oral argu¬ 
ment on both applications was had, before the Broadcast 
Division of the Commission, April 23, 1936. Thereafter on 
May 1,1936, the Commission entered its final order, denying 
both applications, effective at 3 A. M., Eastern Standard 
Time, September 29, 1936. On June 12, 1936, and without 
notice to Counsel, the effective date of this order was ad¬ 
vanced to June 12, 1936. On June 23, 1936, Counsel for 
Paul R. Heitmeyer filed a petition with the Commission re¬ 
questing postponement of the effective date of the order 
here involved. The Commission denied this petition June 
26, 1936. 

B. Specifications of Error 

Appellant shows that the decision of the Commission is 
contrary to law, the testimony and the evidence adduced at 
the hearing before the examiner; that the grounds for de- 
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cision are unsupported by substantial evidence, that the 
order is contrary to the evidence, and that said order, state¬ 
ment of facts, and grounds for decision are arbitrary and 
capricious in the following particulars : 

1. The Commission erred in failing to approve and adopt 
the examiner’s recommendations; 

2. The Commission erred in finding that the appli- 
3 cant was not financially qualified to erect and operate 
the proposed station; 

3. The Commission erred in stating the undisputed facts, 
as shown by the record, incorrectly; 

4. The Commission erred in not granting the application; 

5. The Commission erred in its failure to make some find¬ 
ing as to whether or not public interest, convenience and 
necessity would be served by the granting of this applica¬ 
tion ; 

6. The Commission did not comply with the Communica¬ 
tions Act of 1934; 

7. The Commission’s decision is arbitrary and capri¬ 
cious ; 

8. The Commission’s decision is inconsistent with and 
contrary to other Commission decisions on the same sub¬ 
ject; 

9. The Commission erred in many other particulars ap¬ 
parent of record; 

10. The Commission’s decision is contrary to public in¬ 
terest, convenience and necessity 

III. Review Requested . 

WHEREFORE appellant prays an order of the Court 
reversing said decision of the Federal Communications 
Commission, relieving the appellant of all costs of this 
appeal and for such other and further relief as to this 
Honorable Court may seem just and proper. 

PAUL R. HEITMEYER 
By JAMES W. GUM. 
CLARENCE C. DILL 
Attorneys for Appellant . 
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District of Columbia, 

City of Washington, $s: 

James W. Gum, being first duly sworn says that lie is one 
of the attorneys for Paul R. Heitmeyer, appelant herein, 
and that the foregoing is a true copy of the notice of appeal 
and reasons therefor to be filed forthwith in the United 
States Court of Appeals for the District of Columbia. 

JAMES W. GUM. 

Subscribed and sworn to before me this 29 day of June, 
1936, 

R. McQUESTEN 

(Seal) Notary Public. 

Com hi expires Jan 24 1940 

4 Notice 

The Federal Communications Commission will please take 
notice that the foregoing notice of appeal and reasons there¬ 
for will be filed forthwith in the United States Court of Ap¬ 
peals for the District of Columbia. 

PAUL R. HEITMEYER 
By JAMES W. GUM. 
Attorney for Appellant. 

June 29,1936. 

Acknowledgement of Service 

Receipt of a copy of the foregoing notice of Appeal and 
reasons therefor is acknowledged this 29 day of June, 1936. 

FEDERAL COMMUNICATIONS 
COMMISSION 
By JOHN B. REYNOLDS, 

Acting Secretary. 
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7 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Aug 6—1936 Moncure 
Burke, Clerk 

In the United States Court of Appeals for the District of 

Columbia 

No. 6762 

Paul R. Heitmeyer, Appellant 

v. 

Federal Communications Commission 

Statement in Writing of the Facts and Grounds for the De¬ 
cision of the Federal Communications Commission as 
Found and Given by It, Order of the Federal Communi¬ 
cations Commission and Record in the Matter of the 
Application of Paul R. Heitmeyer for Construction 
Permit for New Broadcast Station at Cheyenne, Wyo¬ 
ming. 

Now comes the Federal Communications Commission, 
pursuant to Section 402(c) of the Communications Act of 
1934, and files this its Statement in Writing of the Facts and 
Grounds for the Decision as found and given by it, its 
Order, and the Record before it, in the matter of the appli¬ 
cation of Paul R. Heitmeyer for construction permit for 
new broadcast station at Cheyenne, Wyoming. 

FEDERAL COMMUNICATIONS 
COMMISSION 
By JOHN B. REYNOLDS 

Acting Secretary. 
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10 File No. B5-P-490 

Call Letters NEW 

United States of America 
Federal Communications Commission 


Application for Radio Broadcast Station Construction 
Permit or Modification Thereof 

(Submit in duplicate to Federal Communications Commis¬ 
sion, Washington, D. C. Swear to one copy) 


To the Federal Communications Commission: 

1. Name of applicant* Paul R. Heitmeyer 

2. Post-office address: State Utah City Ogden Street 
and number Ben Lomond Hotel. 

3. Is this application made for— 

(a) Authorization to construct new radio station? Yes 

(h) Authorization to change present location of trans¬ 
mitter of existing station? No 

(1) What is distance in miles between present location 
and proposed location of transmitter ?. 

(c) Authorization to change maximum rated carrier 
power, which necessitates installation of new equipment? 
No 

(1) Applicant represents that present maximum rated 

carrier power is.watts. 

(2) Applicant represents that proposed maximum rated 

carrier power is.watts. 

(d) Authorization to install nevr equipment? Yes 

(1) Indicate what new equipment is to be installed 
(check): 

(a) New transmitter Yes 

(b) Change in system of modulation. 

# If a corporation, state corporate name; if a partnership, state names of all 
partners and the name under which the partnership does business; if an un¬ 
incorporated association, state the name of an executive officer, the office held 
by him, and the name of the association. The same name or names should be 
signed in the place provided at the end of application, except that in the case 
of a partnership, the application may be signed in the name of the partnership 
by one of the partners. 
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(c) Change in type or number of vacuum tubes in last 

radio stage. 

( d ) Other changes (specify): 

4. What is applicant’s principal business? Broadcasting 

5. Is applicant a citizen of the United States ? Yes If so, 
state whether by birth or naturalization Birth 

6. Is the applicant a representative of an alien or foreign 
government? No 

7. State whether applicant is a corporation, part- 
11 nership, or association Individual 

8. If applicant is a corporation— 

(a) Under laws of what State or country is it organized? 
Applicant not a corporation. 

(A certified copy of the articles of incorporation shall be 
attached if not heretofore filed with the Commission.) 

(b) Is more than one-fifth of capital stock owned of rec¬ 

ord or may it be voted by aliens or their representatives or 
by a foreign government or representative thereof, or by 
any corporation organized under the laws of a foreign coun- 
trv?. 

(c) Is any director or officer an alien?. If so, 

state name and position of each. 

( d) Give names and addresses of all stockholders own¬ 

ing and/or voting 10 percent, or more of applicant’s stock 
and percentage of stock held by each . 

( e ) Is stock to be sold after this permit is issued for pur¬ 

pose of raising money to construct and/or operate the pro¬ 
posed station?. 

9. If applicant is a corporation, is applicant directly or 
indirectly controlled by any other corporation? Applicant 
not a corporation. 

(a) If so, give name and address of such controlling cor¬ 
poration . 

( b ) Under laws of what State or country is such corpora¬ 
tion organized?. 

(A certified copy of the articles of incorporation shall be 
attached if not heretofore filed with the Commission.) 

(c) Is more than one-fourth of capital stock of such cor¬ 

poration owned of record or may it be voted by aliens, their 
representatives, or by a foreign government or representa¬ 
tive thereof, or by any corporation organized under the 
laws of a foreign country?. 
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( d) Is any director or officer of such corporation an alien? 

. If so, state name and position of each. 

( e ) Is the above-described controlling corporation in turn 

a subsidiary?. If so, attach additional sheets 

answering question 9 (a) to ( d ), inclusive, for each com¬ 
pany to and including the organization having final control. 

10. If application is made in behalf of an unincorporated 
association, state— 

(a) Purpose of the association. 

(A certified copy of the articles of association, or by-laws, 
shall be attached if not heretofore filed with the Commis¬ 
sion.) 

( b) The number of members. 

12 (c) Whether any members are aliens. 

( d ) If so, state name and position of each. 

11. (a) Is applicant directly or indirectly, through stock 
ownership, contract, or otherwise, interested in the owner¬ 
ship or control of any other radio broadcasting stations? 
No. If so, state call letters and location of such stations 


(b) Has the applicant in the past been directly or indi¬ 
rectly interested in the ownership or control of any radio 
broadcasting stations? Yes. If so, state call letters and 
location of such stations KUJ, Walla Walla, Washington. 

12. (a) State applicant’s relation to station (whether ap¬ 
plicant is to be owner or lessee, and, if neither owner nor 
lessee, state nature of applicant’s interest in use and con¬ 
trol of station) Owner 

(If not owner, a copy of agreement showing applicant’s 
interest in station must be attached if not heretofore filed 
with the Commission) 

(b) If applicant is not to be owner of station, who is? 

(c) Will applicant have absolute control of station, both 
as to physical operation and programs broadcast? Yes. 
If not, attach copy of any contract which may in any way 
affect applicant’s right to do so. 

13. List assets and liabilities and state fullv the facts 
showing applicant’s financial responsibility with respect to 
the construction and operation of station Applicant has 
available funds in excess of $20,000 for the construction of 
the transmitter and studios facilities, and the operating con¬ 
duct of the proposed station. 
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14. (a) Has the applicant been finally adjudged guilty 
by any Federal court of unlawfully monopolizing, or at¬ 
tempting unlawfully to monopolize, radio communication 
directly or indirectly through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition? No. 

(b) Is applicant directly or indirectly controlled by any 
party finally adjudged guilty as above stated? No. 

15. The frequency, pow T er, and hours of operation re¬ 
quested for the proposed station are as follows: 

(a) Frequency 1210 kilocycles. 

(5) Powrer (night) 100 watts. 

(c) Pow 7 er (day) 250 watts. 

( d) Hours of operation: 

(1) Unlimited X 

(2) Daytime only. 

(3) Limited. 

(4) Sharing with (specify stations) None 

(5) Other (specify). 

( e ) State number of hours per day proposed sta- 
13 tion will operate Approximately 13 

(/) Does the application directly request the as¬ 
signment of all or any part of the facilities (i.e., frequency, 
pow T er, and/or hours of operation) now assigned to any 
other station or stations? No If so, specify the station or 
stations and the facilities requested to be withdrawn there¬ 
from . 

16. Description of transmitting apparatus proposed to be 
installed— 

(a) Make Composite Type no. None 

(b) Oscillator: Type of circuit Piezo-electric crystal 
oscillator. Number, manufacturer’s name, and type of 
tubes One UX-210 Normal plate current, per tube 0.010 
amp. Place voltage 180 

(c) List buffer and intermediate power amplifier stages, 
by number and type of tubes in each stage One type 865 
buffer stage; One 203-A intermediate amplifier. 

( d ) Last radio stage: Number, manufacturer’s name, 
and type of tubes Three RCA 203-A’s operating in parallel. 
Normal night operation for power requested: Plate cur¬ 
rent, per tube 0.096 amp. Plate voltage 692 If greater 
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day power than night power is requested, specify the fol¬ 
lowing: Normal day operation: Plate current, per tube 
0.139 amp. Plate voltage 1000 Describe fully the pro¬ 
posed method and procedure of reducing power at sunset 
Power will be reduced at local sunset bv switching in a 
dropping resistor of 1070 ohms in series with the final am¬ 
plifier plate voltage supply lead, thereby reducing the plate 
potential. 

( e ) Modulator or last audio stage: Number, manufac¬ 
turer’s name, and type of tubes and how operated (Class 
“A”, “A Prime”, or “B”) Two RCA 203-A tubes in 
push-pull, Class B. Normal plate current, per tube 0.116 
amps.—100 watt operation. 0.168 amps.—250 watt opera¬ 
tion Plate voltage 1000 v. 

(/) Which radio stage is modulated? Final 

(g) What system of modulation is employed (high level, 
low level, grid bias in last radio stage, etc.)? High level 

(h) If low-level modulation is employed, give for modu¬ 
lated radio stage: Number and type of tubes. 

Plate current, per tube. Plate voltage. 

( i ) The transmitter is designed for what maximum per¬ 
centage of satisfactory modulation? 100% 

(j) What modulation measuring device will be used to 
determine that this percentage of modulation is obtained? 
Cathode Ray Oscilloscope—and volume indicator. 

(k) Specify manufacturer’s name, type, number, 
14 and full scale reading of the following meters: 

(l) In last radio stage: Plate voltmeter Weston 
Model 301, 0-1000 volts Plate ammeter Weston Model 
301, 0-500 mills. 

(2) Antenna ammeter Weston Model 425, 0-3 amps. 

(/) Describe the plate power supply for last stage Single 
phase rectified and filtered alternating current. Rating: 
Current 0.675 amperes Voltage 1000 

(m) Maximum carrier power output of transmitter for 
satisfactory operation is 250 watts. 

(n) Maximum rated carrier power of transmitter as de¬ 
termined bv orders of the Federal Communications Com- 
mission is 250 watts. 

17. (a) Type of antenna Inverted L 

( b ) Height of vertical lead 75 feet. 
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(c) Length of flat top (if any) 120 feet. 

( d) If not fully described above, give complete details 


(e) Counterpoise (if used)—type and dimensions. 

(/) Antenna ground (if used)—how obtained? Series of 
copper wires radiating from copper plate, buried under¬ 
ground. 

18. Applicant represents (1) that there is attached or (2) 
that there has been heretofore filed with the Commission, 
an accurate schematic diagram of the fundamental radio 
and audio circuits of the transmitter proposed, including 
antenna and ground or counterpoise connections, antenna 
feed system, and that it indicates the type of tubes. 

(This should be a blueprint or ink drawing, and, if pos¬ 
sible, the size of this application, and attached hereto.) 

19. (a) State what apparatus is included as an integral 
part of the transmitter that will automatically hold fre¬ 
quency within the required limits Thermostatic controlled 
crvstal oven, American Piezo Supply Company—Model 
CX7C 

( b ) Within how many cycles of the assigned frequency is 
this apparatus designed and guaranteed to hold the oper¬ 
ating frequency? plus or minus 50 cycles 

(c) State manufacturer’s name and type number of this 
frequency-control apparatus. American Piezo Supply Com¬ 
pany—Model CX7C 

(d) State whether or not frequency-control apparatus is 
automatically maintained at constant temperature Yes. 

(1) It so, state manufacturer’s name and rated accuracy 
of the thermostat American Instruments Company. Rated 
accuracy 0.02 degrees C. Of the thermometer Tycos. 
Rated accuracy 0.1 degrees C. 

(2) Attach the circuit diagram of automatic tem- 
15 perature control system if not already on file with the 
Commission. On file with the Commission 

(3) Attach a sketch or drawing of the automatic tempera¬ 
ture control chamber, if not already on file with the Com¬ 
mission. On file with the Commission 

( e) State name and type number of separate frequency 
monitor General Radio. Type 581A 

(/) Give Federal Communications Commission approval 
number 1452 
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20. Cost of proposed station: Transmitter, $5,500 

Studio, $2,200 Other items (state nature) Office and 
program production facilities, $2000 $9400 

21. Proposed location of transmitter: State Wyoming 
Countv Laramie Citv or town Chevenne Street and 

* V 

number 1605 Capitol Ave. N. Latitude: Degrees 41, 
minutes 8, seconds 25 W. Longitude: Degrees 104, 
minutes 49, seconds 11 

22. Number of persons residing within various distances 
of proposed location of transmitter is as follows: 0.4 mile 
None, 1 mile 300, 2 miles 5,000, 3 miles 10,000, 5 miles 
17,000, 8 miles 18,500 

23. (a) Number of broadcasting stations (by call letters) 
located within various distances of proposed location of 
transmitter is as follows: 1 mile None, 2 miles None, 
3 miles None, 8 miles None 

(fr) Number of nonbroadcasting (commercial or Govern¬ 
ment) RECEIVING stations located within various dis¬ 
tances of proposed location of transmitter is as follows: 
1 mile None, 2 miles One, 3 miles None 

24. (a) Give name and location of all AIRPORTS within 
10 miles of proposed location of transmitter Cheyenne 
Municipal Airport—1M> miles north by northeast of Chey¬ 
enne 

(b) Give distance from proposed location of transmitter 
to each of such airports One and one-half miles.. .to Chey¬ 
enne Municipal Airport 

(c) Name and give distance to any established AIR¬ 
WAYS within 10 miles of proposed location of transmitter 
United Airlines, operating east-west, approx. 1 mile Wyom¬ 
ing Airways, operating north-south, approx. 1 mile 

(d) Give maximum height (in feet) of towers 
16 above ground level 175 

(c) Will towers be painted and marked with signal 
lights to conform with specifications of Department of Com¬ 
merce (see Aeronautics Bulletin No. 9)? Yes 

(/) If application is for new station or change of trans¬ 
mitter location of existing station, attach map showing 
present location, proposed location, character of the sur¬ 
rounding area (retail or wholesale business, manufacturing, 
residential, or unpopulated; also, density of population, 
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type of soil and terrain) and the location of airports, air¬ 
ways, and other radio stations, including receiving stations, 
except broadcast or amateur. 

25. Proposed location of main studio: State Wyoming 
County Laramie City or town Cheyenne Street and 
number 1605 Capitol Ave. Other studios maintained by 
station None 

26. Average percentage of time expected to be devoted 
monthly to following services: Commercial Programs (1) 
Entertainment 70 (2) Educational 10 (3) Religious 10 

(4) Agricultural 10 (5) Fraternal. (6). 

(7). Sustaining Programs (1) Entertainment 60 

(2) Educational 15 (3) Religious 10 (4) Agricultural 

10 (5) Fraternal. (6) Cultural 5 (7) .. 

27. (a) Does applicant expect to obtain programs from 
what is known as a “chain”? No 

(b) Name of chain or chains None 

(c) What will be the percentage of total time proposed 
to be used for chain programs (i.e., programs, both paid and 
sustaining, which are duplicated by any other station)? 
None 

(d) What will be the percentage of total time proposed 
to be used for mechanical reproduction (i.e., phonograph 
records, electrical transcriptions, player piano, etc.)? Ap¬ 
proximately 65% 

28. (a) State the objects to be attained by the construc¬ 
tion, or changes in construction, for which application is 
made Applicant’s objective in requesting the facilities out¬ 
lined herein, is to establish and operate in an efficient, re¬ 
liable manner, a local broadcasting station in an important 
community where there is no existing radio service, and 
where reception from other broadcasting stations is not 
consistentlv obtainable. 

(b) State definitely what service will be rendered by the 
proposed station which is not now available to the commu¬ 
nity which it expects to serve The granting of this applica¬ 
tion will make available to the city of Cheyenne, for the first 
time, a local broadcasting station serving the public inter¬ 
est, convenience and necessity of a people remote from any 
existing broadcasting facility. 
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29. If the construction permit is granted, the con- 
17 struction will be commenced within 60 days of the 
granting thereof and will be completed and the sta¬ 
tion ready for operation within 180 days thereafter. 

30. The applicant waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
construction permit in accordance with this application. 

Dated this 25th day of March, 1935 

PAUL R. HEITMEYER 

Applicant. 

(Must correspond with item 1) 
PAUL R. HEITMEYER 

Agent. 

(Be sure all necessary information is furnished) 


State of Utah, 

County of Weber , ss: 

Paul R. Heitmeyer, being first duly sworn upon his oath, 
affirmed according to law, deposes and says that he is the 


(If applicant is not an individual, state relation of affiant to 

applicant) .. 

above-named applicant, and that the facts stated in the fore¬ 
going application and all exhibits attached thereto are true 
of his own knowledge, except as to such statements as are 
therein stated on information and belief, and as to such 
statements he believes them to be true. 

PAUL R. HEITMEYER 

Affiant. 


Subscribed and sworn to before me this 25th day of 
March, 1935 


H. F. GALE 


(Seal) 


Notary Public. 


(Notary Public’s seal must be affixed where law of juris¬ 
diction requires, otherwise state that law does not require 
seal.) 

My commission expires Feb. 26th 1936 
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18 Endorsed: Copy to License Sec. Miss Iehl 

March 30, 1935 

Paul R. Heitmeyer 
Ben Lomond Hotel 
Ogden, Utah 

Dear Sir: 

With reference to your application for construction per¬ 
mit, file number B5-P-490, which is receiving the attention 
of the Commission, Section 308 (b) of the Communications 
Act of 1934 and Section No. 13 of the application require a 
detailed statement of assets and liabilities of the applicant 
submitted under oath or affirmation. 

The application will be held in abeyance until full and 
complete compliance has been made under the law. 

Yours very truly, 

HERBERT L. PETTEY, 

Secretary 

JF 

CC Files 
Miss Iehl 

Endorsed: Signed By Above Mailed By Mar 30 1935 
Mail and Files 

19 COPY 

Endorsed: Federal Communications Commission Jun 
24 1935 Office of Secretary 

Endorsed: Federal Communications Commission Jun 
24 1935 Received 3rd Mail Mail and Files 

June 24, 1935 

Hon. H. L. Petty, 

Federal Communications Commission, 

Washington, D. C. 

My dear Mr. Petty: 

As attorney for Mr. Paul R. Heitmeyer, I wish to amend 
his application file No. BSP 490 at Sections 16 D and 21 
thereof. 
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Section 16 D, as amended should read “plate current per 
tube 0.077 amperes, plate voltage 690, Normal day opera¬ 
tion.—Plate curren per tube—.139 amperes, Plate Voltage 
1000. The method and procedure in reducing power at sun¬ 
set should read “Power will be reduced at sunset by switch¬ 
ing a dropping register of 1320 ohms value in series with 
the final amplifier plate supply lead.” 

Section 21, as amended, should read “site of transmitter 
to be determined, subject to approval of the Commission.” 

A better financial statement as requested has this day 
been filed with the commission. 

Trusting that you will keep me informed of all action by 
the Commission pertaining to this application, I remain 

Very truly yours, 

CLARENCE C. DILL 

Subscribed and sworn to before me, a notary public, in 
and for the District of Columbia. 

(Seal) R. McQUESTEN 

Com'n expires Jan 24—1940 

20 Mr. Massing 

Re: B5-P-490 

Endorsed: Federal Communications Commission Jul 15 
1935 Office of Secretary 

Endorsed: Federal Communications Commission Jul 15 
1935 Received 3rd Mail Mail and Files 

Financial Statement 
Paul R. Heitmeyer 

July 8, 1935 


Assets 

Cash in bank (personal account) .. $1034.00 

Furnishings (home), automobile, personal ef¬ 
fects, etc. 1817.00 

Stock (Interstate Broadcasting Corp.) . 4420.00 

Total $7271.00 

Liabilities 
A. L. Glasman 


Total 


$474.00 

$474.00 
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In addition to the above, the Commercial Security Bank 
of Ogden, as evidenced by a letter dated June 20,1935 over 
the signature of the bank president, now on file with the 
Federal Communications Commission, holds security for 
$20,000.00 in cash, which amount will be available to the ap¬ 
plicant for the construction and operation of the proposed 
broadcasting station at Cheyenne, Wyoming, in the event 
of its authorization by the Commission. 


State of Utah, 

County of Weber , ss: 

Paul R. Heitmeyer, being first duly sworn, deposes and 
says, that he has examined the above record and that to the 
best of his knowledge it is a true and accurate statement of 
his assets and liabilities as of this date. 

PAUL R. HEITMEYER 

Subscribed and sworn to before me this, the 8th day of 
July, 1935. 

H. F. GALE 

(Seal) Notary Public , State of Utah 

My Commission Expires: Feb. 26th 1936 

21 Minute #208 

July 30, 1935 
10:00 a. m. 


Minutes of the 

Federal Communications Commission 
(Broadcast Division) 

Present: Commissioners Sykes, Chairman, Walker* and 
Payne*. 

Applications Designated for a Hearing 

The Broadcast Division designated the following appli¬ 
cations for hearing: 

*In the absence of two regular members of the Broadcast Division, Com¬ 
missioner Walker was designated to serve for Commissioner Prall and Com¬ 
missioner Payne w’as designated to serve for Commissioner Case. 
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File No. Applicant Call Letters Nature of Application 

#••*•***## 

B5-P-490 Paul R. Heitmeyer New Construction Permit 
Cheyenne, Wyoming 1210 kc, 100 w night, 

250 w day, unlimited. 

HERBERT L. PETTEY, 

Secretary 

22 Federal Communications Commission 

Washington, D. C. 

File 

Please Return to the Docket Section. 

Notice 

File No. B5-P-490 
Docket No. 3161 

In re Application of Paul R. Heitmeyer, (New 

Dated 3-25-35 

For Construction Permit 

Class of Service Broadcast 

Class of Station Broadcast 

Location Cheyenne, Wyoming. 

Operating Assignment Specified 
Frequency 1210 kc 
Power 100 w, 250 w LS 
Hours of operation Unlimited time. 

To. 


You are hereby notified that the Commission has exam¬ 
ined the above described application and has designated the 
matter for hearing for the following reasons: 

1. To determine the legal, technical, financial and other 
qualifications of the applicant to construct and operate the 
proposed station; 

2. To determine the need for additional service in the 
area proposed to be served; 

3. To determine whether the application may be granted 
within the purview of Section 307 of the Communications 
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Act of 1934 and the Regulations of the Commission as to 
quota, particularly Rule 6(f); 

4. Because of the pendency of other applications from 
the same state and zone; 

5. Because of the pendency of other applications with 
which conflict may be had by reason of interference, par¬ 
ticularly from Palmer Broadcasting Syndicate, Inc. (5-P-B- 
3304); 

6. To determine whether the site at which the applicant 
proposes to construct and operate the station will be satis¬ 
factory; 

7. To determine whether the granting of the application 
would serve public interest, convenience and necessity. 

The attention of the applicant is directed to the fact that 
■while his application constitutes a part of the record, it is 
not a part of the testimony and he should be prepared, at 
the hearing, to introduce testimony to prove the allegations 
contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

Attention is invited to Paragraph 48, subpara- 
23 graphs b, c, and e, of the Rules and Regulations of 
the Federal Communications Commission, which are 
as follows: 

b. In order to avail himself of the opportunity to be 
heard, the applicant shall, within 20 days of the mailing of 
the notice by the Secretary, file with the Commission a writ¬ 
ten appearance consisting of a statement of his desire to be 
heard together with a terse yet complete statement in writ¬ 
ing of the facts which he expects to prove at such hearing, 
which statement shall not be taken as evidence of the facts 
therein stated. When filed with the Commission, such docu¬ 
ments shall be accompanied by an affidavit showing that 
copies thereof have been served upon or mailed to all other 
parties notified of the hearing. 

c. In case no appearance or statement in writing of the 
facts to be proved upon such hearing is filed by the appli¬ 
cant within the time so specified (or any extension thereof 
as the Commission may grant upon proper showing), the 
applicant will be defaulted and the application denied with- 
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out a hearing and the Secretary shall so notify the other 
parties to the hearing. 

e. If at the date set for hearing, either originally or as a 
result of continuances, the applicant does not appear and 
offer evidence in support of his said application, a default 
will be entered and the Commission will deny the applica¬ 
tion. 

Attention is also called to the following: Rules and Regu¬ 
lations of the Federal Communications Commission, Para¬ 
graphs 51, 52, 53, 54, 55, 60, 61, 63, 64, and such other said 
rules as may he applicable. 

A copy of the Rules and Regulations of the Federal Com¬ 
munications Commission may be obtained from the Super¬ 
intendent of Documents, Government Printing Office, Wash¬ 
ington, D. C., for a charge of forty-five cents a copy. 

The hearing on the above mentioned application 
24 will be held on October 28, 1935. at the hour of 10:00 
A. M., at the offices of the Commission, Washing¬ 
ton, D. C. 

Notices of the hearing on this matter are, on the date 
below stated, being mailed to the following parties: 


Paul R. Heitmeyer New 
Ben Lomond Hotel, 

Ogden, Utah. 

Palmer Broadcasting New 
Syndicate, Inc. 

100 West 10th St., 

Wilmington, Delaware. 

Donald Lewis Hatha- KDFN 
wav. 

Cor. First & Lenox Sts., 
Casper, Wyoming. 

Wyoming Radio Edu- New 
cational Assn., 

(Lester G. Baker, Pres.) 

Plains Hotel, 

Cheyenne, Wyoming. 

R. R. West, New 

421 Elias Ave., 

Rock Springs, Wyoming. 


Applicant 


Applicant for permit for 
station to operate on 1210 
kc frequency in Cheyenne, 
Wyoming. 

Station assigned to 1440 
kc frequency. 


Applicant for permit for 
station to operate on 630 
kc frequency. 


Applicant for permit for 
station to operate on 1500 
kc frequency. 
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Copy Sent To: 

Dill, Applicant, KDFN 

Segal, Wyoming Radio Educational Society. 

Endorsed: Signed For Above Mailed By Aug 28 1935 
Mail and Files 

If for any reason the applicant does not desire a hearing, 
he should notify the Secretary immediately so that notices 
sent to other parties may be cancelled. 

Dated at Washington, D. C. August 28,1935.19—. 

FEDERAL COMMUNICATIONS 
COMMISSION, 

HERBERT L. PETTEY 

Secretary . 

MBA/jrl 

25 Endorsed: Federal Communications Commission 
Sep 9 1935 Office of Secretary w 

Endorsed: Federal Communications Commission Sep— 
9 1935 Received 2nd Mail Mail and Files 

Federal Communications Commission 
Washington D. C. 

file B5-P-490 

Docket No. 3161 

In re Application of Paul R. Heitmeyer (new) 

Construction Permit 
Cheyenne, Wyoming 

1210 kc 100 w 250 w LS Unlimited Time 

Notice of Appearance and Statement of Facts 

Comes now the applicant, Paul R. Heitmeyer, by his at- 
tornev, and states that he desires to be heard in connection 

V 7 

with the above entitled application and that he expects to 
prove the following facts at the hearing thereon: 

1. That the applicant is legally, technically, financially, 
and otherwise qualified to construct and operate the pro¬ 
posed station. 

2. That there is a public need for the service proposed to 
be rendered. 
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3. That the application may be granted within the pur¬ 
view of the Communications Act and the regulations pro¬ 
mulgated thereunder. 

4. That the granting of the application will in no way 
adversely affect the interests of any existing station. 

5. That the site at which the applicant proposes to con¬ 
struct and operate the station will be satisfactory. 

6. That the public interest, convenience, and/or necessity 
will be served by the granting of the application and the 
operation of the station as requested. 

Respectfully submitted 

PAUL HEITMEYER 
By CLARENCE C. DILL, 

His Attorney 

1132 Munsey Building 
Washington, D. C. 

City of Washington, 

District of Columbia, ss: 

I, Clarence C. Dill, being first duly sworn, on oath depose 
and say that I am the attorney for Paul R. Heitmeyer, the 
applicant named in the aforementioned application, and 
that I have mailed a copy of the foregoing Appearance and 
Statement of Facts to each party named as respondent in 
the • notice of the Federal Communications Commission, 
dated August 28, 1935, designating the said application for 
hearing. 

CLARENCE C. DILL 


Subscribed and sworn to before me a notary public in and 
for the District of Columbia this 5th dav of September, 
1935. 


R, McQUESTEN 


Com’n expires Jan. 24, 1940. 
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28 Before the Federal Communications Commission 

Washington, D. C. 

October 29, 1935. 

Docket No. 2922 

In the Matter of Petition of Wvoming Radio Educational 
Association, Cheyenne, Wyoming, 

Call Letters: NEW 

Application for construction permit; 
frequency requested, 630 kc; 
power requested, 500 watts; 
unlimited time. 

Others notified: 

WOS, Jefferson City, Mo. 

KFRU, Columbia, Mo. 

KTFI, Twin Falls, Idaho. 

WGBF, Evansville, Ind. 

WPRO, Providence, R. I. 

WMAL, Washington, D. C. 

KGFX, Pierre, S. Dak. 

KDFN, Casper, Wyo. 

Palmer Brdcstg, Syndicate, Inc., Wilmington, Del. 

Paul R. Heitmeyer, Ogden, Utah 
R. R. West, Rock Springs, Wyo. 

Docket No. 3161. 

In the Matter of Petition of Paul R. Heitmeyer, Cheyenne, 

Wyoming, 

Call Letters: NEW 

Application for construction permit; 
frequency requested, 1210 kc; 
power requested, 100 watts; 
unlimited time. 

Others notified: 

Palmer Brdcstg. Syndicate, Inc., Wilmington, Del. 
KDFN, Casper, Wyoming. 

Wyo. Radio Educational Assn., Cheyenne, Wyo. 

R. R. West, Rock Springs, Wyoming. 


24 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 


29 The above-entitled matter came on for hearing be¬ 
fore Examiner P. W. Seward, in Room 8239, New 

Post Office Building, at 3:30 p. m. 

APPEARANCES : 

On behalf of the Commission: 

Tyler Berry, Esq. 

On behalf of Wyoming Radio Educational Assn.: 

Orman W. Ewing, Esq., 3932 Huntington St., N. W., 
Washington, D. C.; and 

George S. Smith, Esq., 1010 Shoreham Bldg., Wash¬ 
ington, D. C. 

On behalf of Paul R. Heitmeyer, Cheyenne, Wyoming: 

J. W. Gum, Esq., 1132 Munsey Bldg., Washington, 
D. C. 

On behalf of station KTFI: 

Horace L. Lohnes; 

E. D. Johnston, Esq., and Fred W. Albertson, Esq., 
Munsey Building, Washington, D. C. 

30 Proceedings 

The Examiner: Docket No. 2922, Wyoming Radio Educa¬ 
tional Society, Cheyenne, Wyoming, and Docket No. 3161, 
Paul R. Heitmeyer, Cheyenne, Wyoming. Are each of 
these applicants present and ready! 

Mr. Smith: Yes, we are ready. 

Mr. Gum: We are readv: 

The Examiner: These two applications will be consoli¬ 
dated for hearing. 

Others notified in the two dockets, WOS, Jefferson Citv, 
Mo. 

(No response.) 

The Examiner: KFRU, Columbia, Mo. 

(No response.) 

The Examiner: KTFI, Twin Falls, Idaho. 

Mr. Albertson: We are present and represented. 

The Examiner: WGBF, Evansville, Ind. 

(No response.) 

The Examiner: WPRO, Providence, R. I. 

(No response.) 

The Examiner: WMAL, Washington, D. C. 

(No response.) 
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The Examiner: KGFX, Pierre, S. Dak. 

(No response.) 

The Examiner: KDFN, Casper, Wyoming. 

(No response.) 

The Examiner: Palmer Broadcasting Syndicate, Inc., 
Wilmington, Delaware. 

(No response.) 

The Examiner: Paul R. Heitmeyer, Ogden, Utah. 

31 Mr. Gum: Present. 

The Examiner: R. R. West, Rock Springs, Wyo¬ 
ming. 

(No response.) 

The Examiner: All right, gentlemen; you may proceed. 
All of the witnesses in the two hearings please stand up 
and be sworn. 

(The witnesses were sworn.) 

The Examiner: You may proceed. 

(It was stipulated by and between the parties that the 
testimony of Paul R. Heitmeyer given in Docket No. 2980 
be considered as part of the record in Docket Nos. 2922 and 
3161, and it was further stipulated that the financial set¬ 
up for Cheyenne, Wyoming, is the same as the financial 
set-up at Salt Lake City, Utah. 

The testimony of Paul R. Heitmeyer, given in Docket No. 
2980, is as follows:) 

Testimony of Paul R. Heitmeyer, given in Docket 

32 2980, hearing of October 28, 1935. 

# * * # * * * # 

Whereupon Paul R. Heitmeyer a witness called on be¬ 
half of the Applicant, having been first duly sworn was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Gum: 

Q. Mr. Heitmeyer, will you state your full name, please? 
A. Paul R. Heitmeyer. 

Q. Where do you live? A. Ogden, Utah. 

Q. How long have you lived in ogden ? A. Since approxi¬ 
mated March 1, 1935. 

Q. Are you the Paul R. Heitmeyer named as the appli¬ 
cant for the proposed radio station at Salt Lake City? A. 
Yes, I am the applicant. 
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Q. Docket No. 2980? A. Yes, sir, Docket No. 2980. 

Q. For construction permit, 1210 kilocycles, 100 watts, 
unlimited time? A. Yes. 

Q. Are you a citizen of the United States? A. I am. 

Q. By birth or naturalization? A. By birth. 

Q. Have you ever been convicted of any crime? 

33 A. No, I have not. 

Q. What is your principal business? A. Broad¬ 
casting. 

Q. What is your present business? A. Broadcasting. 

Q. For what length of time have you been in the broad¬ 
casting business? A. I have been engaged in the broad¬ 
casting business approximately 15 years. 

Q. Briefly, what has been your experience in radio? A. 
My experience in the radio profession has covered virtually 
every conceivable type of activity and has extended con¬ 
tinuously over a period of 15 years, dating back to 1920. 
Prior to that time I followed radio as an avocation, doing 
experimental and technical development work. In 1920 and 
1921 my activities largely followed amateur and special 
technical lines and in 1922 I obtained mv first commercial 
operator’s license. I spent about one year at sea as a 
marine operator. 

In 1923 I worked as an announcer and operator at a 
small broadcasting station now extinct in Portland, Ore¬ 
gon, and in the fall of that year I was employed as a tech¬ 
nical operator in Radio Station KGW. KGW is owned and 
operated by the Portland, Oregonian, a newspaper. Shortly 
afterwards I was made chief operator and later was trans¬ 
ferred to the program division. I have successively held 
the positions of chief announcer, publicity director and 
program manager up to 1925, when I was made radio editor 
of the Oregonian newspaper. During the ensuing 

34 three years I wrote and edited what was conceded 
to be the largest newspaper radio section of any 

western newspaper. During that period, those three years, 
I served as radio editor of the Oregonian, I was retained 
on the KGW payroll for special publicity and program 
work. 

In 1928 I resigned as radio editor of the Oregonian to 
become production manager and then salesmanager of 
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KGW. In the winter of the same year I was made general 
manager of the station. 

KGW in the meanwhile had become affiliated with the 
National Broadcasting Company. It was the basic N. B. C. 
outlet for Oregon. I continued as general manager of 
KGW until January of 1931, when I acquired control of the 
station KUJ, Longview’, Washington, and with the consent 
of the Federal Radio Commission moved the station to 
Walla Walla, Washington. For one year I was with KUJ 
as manager and as president of KLTJ, Incorporated, and in 
January, 1932, I disposed of my interests in that station, 
KUJ, and returned to Portland again as manager of KGW. 

After approximately one and one-half years, to be exact 
in September, 1933, because of the growing demands of 
N. B. C. on KGW time, we found it necessary to acquire a 
second station KEX, operating w r ith 5000 watts on a clear 
channel, in order to properly serve our local educational, 
cultural, religious— 

Mr. Smith: This is all extraneous to this hearing, Mr. 
Examiner. 

Mr. Gum: I do not think so. He is showing his quali¬ 
fications. 

Mr. Smith: He is testifying as to why they ac- 
35 quired KEX. 

The Chairman: I will sustain the objection to that 
portion of it. Just state your experience. That is all we 
are interested in here. 

The Witness: With the acquisition of KEX by the Ore¬ 
gonian in 1933 I became general manager of both stations, 
and continued in that capacity until 1934. In the winter 
of 1934 I left Portland to become promotion manager of 
KNX in Hollywood, California. I held this position until 
February of 1935, when I resigned to assume my present 
connection with KLO in Ogden, Utah. That, briefly, has 
been my experience in broadcasting. 

The Examiner: What position do you hold with KLO ? 

The Witness: I am manager of KLO in Ogden, Utah. 

By Mr. Gum: 

Q. You mentioned that in 1928 you were made general 
manager of Radio Station KGW in Portland? A. Yes, I 
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Q. What was the financial condition of KGW at that 
time? A. The station prior to that time had been operat¬ 
ing at a loss, the loss ranging from a few hundred dollars 
per month on an average to two or three thousand dollars 
a month, depending upon the season of the year. 

Q. Were you able to correct this situation to a point 
where the station operated profitably? A. Yes. 

Mr. Smith: I want to object to this question, Mr. Exam¬ 
iner, and move that the other question and answer 

36 also be stricken as not material to this case. 

Mr. Gum: Mr. Examiner, if we do not tie this up 
properly there will be no objection, but we submit, as the 
next few questions will show, that they are proper, in view 
of the reasons given as to why this application was desig¬ 
nated for hearing. 

Mr. Shinnick: "Mr. Examiner, I submit in order to an¬ 
swer the question it would be necessary to bring in every 
factor that contributed to a betterment of the position of 
this radio station, and that certainly is not material to the 
issues in this case. 

The Examiner: I cannot see the materialitv of it. I will 
sustain the objection. 

Bv Mr. Gum: 

* 

Q. When you acquired control of Station KUJ and moved 
it from Longview, Washington, to Walla AValla, were you 
able to obtain sufficient local business in Walla W r alla to 
operate Station KUJ profitably? A. Yes. 

Mr. Smith: I object to that. 

Mr. Shinnick: I object to that. 

Mr. Gum: Mr. Examiner, this application was designated 
for hearing. Among the reasons given was to show that 
this applicant was qualified to operate the station, to show 
that he had the proper qualifications. Now, we propose to 
show not only that he is an experienced radio man, but that 
he has gone to several stations that were in financial dif¬ 
ficulties and straightened that condition out and has been 
a successful operator for a period of some 15 years. 

37 Now, we submit if we can show that this applicant 
has been a successful radio man for a period of 15 

years that that information is very valuable to the Com- 
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mission in passing upon his qualifications relating to the 
present application. 

The Examiner: In view of the fact that this witness has 
testified to his long years of experience, I feel that it is 
unnecessary to go into any details unless and until his state¬ 
ments are attacked and then the evidence that you propose 
to offer ’would be in the nature of rebuttal. I will sustain 
the objection. 

Mr. Gum: May we have an exception? 

Mr. Examiner: Yes, I will give you a full bill. I would 
like to know what you would put in right here. Dictate it 
into the record now, dictate your bill of exceptions in the 
record. 

Mr. Gum: If your Honor please, we submit that all of 
these facts are material in showing the qualifications of 
this applicant. We do not want to limit this examination 
to some one qualification. What we proposed to do was 
to show his long and varied experience, together with his 
success in the business. 

The Examiner: All right, I will let you amplify on your 
bill. 

Mr. Gum: Then he may answer the question, Mr. Exam¬ 
iner? 

The Examiner: No, sir, I will let you amplify your bill 
of exceptions. 

[Discussion off the record] 

Mr. Gum: Then he may answer these questions? 

The Examiner: Ask those questions directly. Why 
38 could not you do, that in the interest of time? If 
any one doubts it they can cross-examine him on it. 

Mr. Gum: Yes. I will re-word it. 

By Mr. Gum: 

Q. Mr. Heitmeyer, you mentioned that in 1928 you be¬ 
came general manager of Radio Station KGW in Portland. 
Will you briefly tell us what success you had with the 
management of KGW r , as to the financial condition of 
KGW? 

Mr. Shinnick: I object, Mr. Examiner. 

The Examiner: Objection overruled. 

Mr. Smith: I object, Mr. Examiner. I want to state the 
basis for my objection, please. 
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The Examiner: All right. 

Mr. Smith: This man might have made $3,000,000 in 
Portland, Oregon, in the operation of radio stations, but 
that has nothing to do with Salt Lake City. We have a 
different city entirely, different business conditions. I do 
not think it should go in the record. 

The Examiner: I think it will throw some light on the 
man’s ability to handle a radio station. I will give you 
a bill. Proceed. 

By Mr. Gum: 

Q. You may testify. A. Briefly, the condition of KGW 
financially, at the time I assumed charge, was a general 
deficit running over a period of many months, in fact vir¬ 
tually since the inception of the station. Within 30 days 
after the time I assumed control we had been able to bring 
our gross monthly billings up to a point where we 
39 overcame this deficit and within a very few months 
were showing a substantial profit. 

Q. When did you leave KGW? A. In January, 1931. 

Q. Where did you go from there? A. To Walla Walla, 
Washington. 

Q. Did you operate Station KUJ? A. Yes, I founded 
KUJ at Walla Walla, Washington, moving it there from 
Longview, Washington. 

Q. Now, will you tell us the financial condition in which 
you found KUJ when you first went there? 

Mr. Smith: I just want to make the same objection as to 
KL T J, Mr. Examiner, that I made heretofore. 

The Examiner: I will give you a bill for all of that line 
of questions. 

Mr. Smith: All right. 

The Witness: You understand when I moved KUJ at 
Walla Walla, Washington, I founded entirely new operat¬ 
ing conditions. However, before we actually went on the 
air we had enough business under contract to show a profit 
on our first month’s operations. Through the year we were 
able, even under the acute economic stress that existed at 
that time, to show a fair profit on our investment that first 
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By Mr. Gum: 

Q. Now, to KUJ again, how was it regarded by the local 
listeners? 

Mr. Shinnick: That is clearly objectionable, Mr. Exam¬ 
iner. 

Mr. Gum: Mr. Examiner, at this point may I make clear 
why I am asking this question. We propose the 

40 man’s financial ability, as has been shown through 
his years of experience. We also propose to show the 

type of programs, the success with which his programs 
have met over this period of years. In other words, it all 
goes to show the man’s qualifications. We will not go into 
much detail. His answers will be, we hope, very short. 

The Examiner: I cannot see the value of that. Getting 
back to the original testimony of this witness, the fact that 
he has been in the radio broadcasting business for 15 years 
certainly stands as sufficient evidence that he has offered 
proper programs. Until he is attacked I think that evidence 
is inadmissible, and if he is attacked, then it would be re¬ 
buttal. 

Mr. Gum: May we withdraw the question, Mr. Exam¬ 
iner? 

The Examiner: All right. 

By Mr. Gum: 

Q. How long did you operate KUJ ? A. For one year. 

Q. What did you do then? A. I disposed of my interests 
in the station and returned to Portland again as manager 
of KGW. 

Q. How long did you stay with KGW at this time? A. I 
continued with the Oregonian as manager of KGW and 
later as manager of KGW and KEX simultaneously, until 
the winter of 1934. 

Q. Then where did you go? A. I went to Hollywood, 
California, to become promotion manager at Station KNX. 

Q. What was the condition of KEX at the time you 

41 assumed control? A. Referring now to KEX in 
Portland? 

Q. I beg your pardon. I mean KNX in Hollywood. A. 
You understand my connection with KNX was that of pro¬ 
motion manager. 


32 PAUL K. HEITMEYER VS. FEDERAL COM. COMMISSION. 

Q. I see. How long were you with KNX in Hollywood? 
A. Roughly, three months. 

Q. What was the nature of your duties there? A. Purely 
of a promotional character. I was charged with the re¬ 
sponsibility of organizing and developing a promotional 
department to handle sales and program promotion. 

Q. What was the result of your promotions there? 

Mr. Shinnick: I object, Mr. Examiner. That is purely a 
self-serving conclusion of this witness, asking him what the 
results of his promotional efforts were. 

Mr. Gum: Mr. Examiner, this is a very short answer. It 
is merely showing that the man was first in control of a 
small station and then he went to one of the country’s 
largest, and there he was successful. Now, that may be an¬ 
ticipating, but I think it goes clearly to his qualifications. 

The Examiner: I will let him answer. I will give you 
a bill. How do vou know that he was successful? 

m/ 

The Witness: I have reason to believe that my work 
there was successful. I was given two salary increases in 
the two months and a half that I was with KNX, and the 
outline of the promotion department which I organized has 
been carried on through into the subsequent building of 
that department by the management of the station. 

42 By Mr. Gum: 

Q. Why did you leave KNX? A. I left KNX to become 
connected with Station KLO in Ogden, Utah, as its man¬ 
ager. 

Q. What was the financial condition of KLO when you 
assumed control? A. The financial condition, as the result 
of my personal investigations, I found to be very poor. I 
should like to offer at this time, in support of that con¬ 
tention, a financial statement of the Interstate Broadcast¬ 
ing Corporation, the owner and operator of Station KLO, 
covering a period from January 1 to February 28, 1935, 
and as of February 28 it shows an overdrawn condition in 
the bank of slightly under $1,000. 

Mr. Shinnick: I object, Mr. Examiner, to this line of tes¬ 
timony. The witness was not there when these conditions 
arose, he was not in charge of the books, by his own testi¬ 
mony, he had no connection with the station. He is not 
qualified. 
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Mr. Gum: We submit if he was there the condition never 
would have existed. What we want to show is when he 
went there, he found a practically bankrupt station, and 
then we will show KLO’s condition at the present time, the 
station that n<j is the manager of at the present time. 

The Examiner: You are proposing to show now what the 
financial condition of the station was at the time he took 
over the management? 

Mr. Gum: Yes. 

The Witness: Yes, sir. This is the financial statement. 
It is signed by the auditor and is notarized. 

43 Mr. Smith: It has no bearing on this case whatso¬ 
ever. 

The Examiner: It has a bearing only as showing, per¬ 
haps, some evidence as to the qualifications of this man to 
operate a broadcasting station. 

Mr. Smith: I submit the witness has not been qualified. 
It is not shown that he knows anything about that state¬ 
ment. 

By Mr. Gum: 

Q. Mr. Heitmeyer, did you personally investigate this 
financial statement of KLO after you assumed the man¬ 
agership? A. Not only after, but before, Mr. Gum, when I 
was still in Hollywood. I made a personal trip to Ogden 
in the maddle of January to find out exactly what sort of 
situation I was getting into and what possibilities there 
were, what I might be able to make out of it. I at that time 
investigated the condition of the books, and I submit this 
as definite evidence of the condition of the station at the 
time I assumed charge. 

Q. Do you have this in duplicate? A. I do not. I am 
sorry. 

Mr. Wayland: Mr. Examiner, in my opinion, putting in 
this exhibit on the part of KLO is actually trying KLO 
and its financial conditions a few years back. It has no 
bearing on an application in Salt Lake City, Utah. 

Mr. Gum: Mr. Examiner, this is not a few years back, 
this is as of February of this very year. 

Mr. Wayland: Well, any year, as far as that goes. 

Mr. Gum: I think the Commission would certainly be in¬ 
terested in knowing that a man that is now applying for 
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a new station went into another station in February 

44 of this year that was bankrupt and at the present 
time has put that station on a sound financial basis. 

The Examiner: Getting back to my original statement, 
no one has yet questioned this man’s ability to properly 
manage the radio broadcasting station. I do not think the 
financial statement of another station is admissible. 

Mr. Gum: Mr. Examiner, the Commission has refused to 
grant his application because they were not satisfied that 
he was qualified. 

The Examiner: I will permit this witness to testify if it 
be a fact that at the time he took over the management of 
this station it had a deficit and w^as running at a loss, and 
that during the period of his operation on it was brought 
out of that condition. I will permit him to testify to that. 

45 By Mr. Gum: 

Q. Mr. Heitmeyer, what was the financial condition of 
KLO when you first assumed the managership? 

The Examiner: We do not care for the dollars and cents. 

The Witness: Just generally. 

The Examiner: Was it making money or losing money? 

The Witness: The station, at the time I assumed its 
management, had been consistently losing money over a 
period of years. At the time that I went into the station its 
account at the bank was overdrawn in an amount slightly 
under $1,000.00. 

By Mr. Gum: 

Q. What is the financial condition of KLO at the present 
time, Mr. Heitmeyer? A. At the present time we have 
managed to clear up virtually all of our outstanding obli¬ 
gations and have a bank balance slightly in excess of 
$ 2 , 000 . 00 . 

Q. What has been the net income of KLO since you have 
been there, with the exception of the first month? 

Mr. Smith: I object to the question. 

Mr. Shinnick: I object to the question. 

The Examiner: Yes, I do not think we need to go into 
the details. 
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By Mr. Gum: 

Q. In all of your experience in radio just what phase of 
the radio broadcasting operation have you personally been 
engaged in? A. Every phase of station operation, includ¬ 
ing technical, programs, announcing, publicity, sales, adver¬ 
tising and administration. 

Q. And during the time that you have managed 

46 various radio stations have you ever been cited for 
violating any regulation of the Federal Communica¬ 
tions Commission? A. No, I have not. 

Q. What is the type of station for which you are apply¬ 
ing at Salt Lake, the proposed station? A. The proposed 
station will operate with 100 watts of power, unlimited 
time, on a frequency of 1210 kilocycles. It would serve a 
purely local need in the city of Salt Lake City, giving all of 
its time facilities and cooperation to the various educa¬ 
tional, cultural, civic and religious organizations in that 
city. It would provide facilities for local advertisers who 
are interested in concentrating their sales message in the 
immediate vicinity of Salt Lake City. 

Mr. Shinnick: I object, Mr. Examiner, to so much of the 
statement that relates to what the advertisers are inter¬ 
ested in. He does not know that. 

The Examiner: Did you make any survey? 

The Witness: I made no survey. 

The Examiner: I will sustain the objection in that form. 

Mr. Gum: I did not get the objection, Mr. Examiner. 

The Examiner: He was giving his conclusions concern¬ 
ing the possible advertisers, without showing on what he 
predicated the statement. 

The Witness: Pardon me. 

The Examiner: Your attorney will question you, I think. 
By Mr. Gum: 

Q. Mr. Heitmeyer, do you have an outline of the proposed 
daily program structure for Salt Lake City? A. Yes, 

47 sir, I do. 

Q. Was this outline of the proposed daily program 
structure for Salt Lake City prepared by you personally? 
A. Yes, sir, it was. It was prepared by me personally, with 
the counsel and assistants of the program manager for the 
proposed station. 
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Q. This is the original? A. That is the original, and this 
is the first carbon (indicating). 

Mr. Gum: Mr. Examiner, we wish to introduce these in 
evidence. 

The Examiner: It may be marked for identification and 
submitted to the counsel for examination. 

(The document referred to was marked 4 ‘Applicant’s Ex¬ 
hibit No. 1, Docket 29S0” for identification.) 

The Examiner: You may proceed. 

By Mr. Gum: 

Q. Mr. Heitmeyer, have you made a study of the rates 
that you propose to charge in Salt Lake for the proposed 
station? A. I personally prepared the rate structure which 
the proposed station would operate under in Salt Lake 
City. This rate structure has been made a part of the 
record in this case in the deposition of Mr. Thomas. 

Q. What are those rates, Mr. Heitmeyer, as compared 
with existing rates for other available media of advertis¬ 
ing? 

Mr. Wayland: I object to that unless he shows the ex¬ 
isting rates in the present station. 

48 The Examiner: Yes, I think that would be the wav 
to show that. If he is familiar with the rates of the 
other stations let him state. 

By Mr. Gum: 

Q. Mr. Heitmeyer, do you know the rates of the present 
stations in Salt Lake City? A. Yes, I do. In fact a rate 
card of station KDYL has been appended as an exhibit to 
the deposition of Mr. Hendry. 

Q. What are the rates of the existing stations? 

Mr. Shinnick: I object. 

Mr. Smith: The rate card is in evidence. 

Mr. Gum: I will withdraw the question. 

The Witness: I would like to amplify my answer to the 
foregoing question by stating it is also a part of the record 
in Mr. Hendry’s deposition, as brought out by the counsel 
for KDYL, that the rates of both KDYL and KSL are 
practically the same. 
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By Mr. Gum: 

Q. Mr. Heitmever, will you compare your proposed rates 
for the new station wdth the existing rates, your card rates 
with the existing card rates now charged for Salt Lake 
City? A. Such a comparison in detail would encumber the 
records, but a general comparison will show that the rates 
for the proposed station will be from one-half to one-fifth 
the rates charged by the existing stations, depending upon 
the type of service rendered and the hours of the day in¬ 
volved. 

Q. Have you made any study and investigation to deter¬ 
mine whether or not the low rates will permit the 

49 proposed station to offer programs of high quality? 
A. Yes I have. First of all— 

Q. What is the result of that study and investigation? 
What are the results? A. May I please finish my answer? 

Q. Yes. A. First of all, in my previous experience in 
radio, particularly in my present experience at station 
KLO, I have operated under the policy of providing local 
advertisers with a very nominal rate and it has encouraged 
the use of radio by local merchants in a greater volume 
and has given them an opportunity to be on the air more 
frequently. The proposed rate structure for Salt Lake 
has been taken up with a number of the smaller merchants 
in Salt Lake City, and through their usage of the station, 
and through the business at these rates which we propose 
to get from the major merchants, it will give us a volume 
of billing that would enable us to present a program stand¬ 
ard, a program schedule of the very highest standard. 

Q. Will you point out some of the particular programs 

that you propose to offer in Salt Lake that are not now 

available? Are vou able to do that? 

* 

Mr. Shinnick: I object, Mr. Examiner. There has been 
no testimony as to what has been available in Salt Lake 
City yet. 

The Examiner: Do you know what is now being offered 
by the Salt Lake stations and other radio stations serving 
that area? 

The Witness: Yes, sir, I do, from personal listen- 

50 ing. 

The Examiner: I will permit him to answer the 

question. 
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The Witness: I should first, however, like to generally 
analyze, with your permission, the proposed program struc¬ 
ture. 

The Examiner: I do not think that will be necessary. 
That probably will be in evidence. It will be looked over. 
In the interest of time I do not think that is necessary. We 
would like to have information on any programs that you 
propose to serve that are not now being furnished. 

The Witness: Quoting from the proposed program sched¬ 
ule we have shown as contemplated programs, for which 
tentative arrangements have been made with local sources, 
weekly educational talks, or semi-weeklv, depending upon 
later arrangements, prepared and presented by the Salt 

Lake Librarv. 

•/ 

The Examiner: What period of time would those cover? 

The Witness: The tentative arrangements call for—you 
mean over how long a period of time or what length of 
program? 

The Examiner: What length of broadcast? 

The Witness: Fifteen minute programs, weekly fifteen 
minute educational talks, or rather safety talks and dailv 
police bulletins given under the auspices of the Sale Lake 
City Police Department. 

Mr. Smith: Pardon me. This is not an objection. I just 
want to get this straight. Is this a service that is not now 
available in Salt Lake? 

The Witness: The service to be rendered by the proposed 
station. 

The Examiner: And that is not now being offered by any 
other station serving that area? 

Mr. Shinnick: That is the question. 

51 Mr. Gum: That is my question. May I with¬ 

draw that question and lay a little foundation for it, 
Mr. Examiner? 

The Examiner: All right. 

By Mr. Gum: 

Q. Mr. Heitmeyer, have you personally investigated the 
radio service that is now available to Salt Lake City? A. 
Yes, I have. 

Q. Will you tell us how many local stations there are in 
Salt Lake City? A. There are two. KSL, a 50,000 watt 
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clear channel station affiliated with Columbia, and KDYL, 
a 1,000 watt regional station affiliated with NBC. 

Q. So that both of those stations are chain stations? A. 
They are. 

Q. Have you made a study of certain programs adver¬ 
tised in the papers by both KDYL and KSL and deter¬ 
mined the percentage of time given by each station to chain 
broadcasting and the percentage of time given to local 
broadcasting? A. I have, particularly in the case of 
KDYL. I took as my source of information the newspaper 
schedules, which I understand are paid advertisements by 
the stations in the Salt Lake Tribune. 

Q. I asked you if that is one program advertisement by 
the two stations on which you have made a study? A. Yes, 
sir. 

Q. Did I understand you to say that study applied to 
KDYL? A. Yes, applied only to KDYL. 

Q. Will you tell us briefly the result of your study 
52 there? A. On this particular day’s schedule, which 
happens to be Monday, October 14, KDYL is shown 
as being on the air a total of eighteen and one-half hours, 
from 6:30 a. m. to 1:00 a. m. the following morning. Of 
that eighteen and one-half hours this schedule shows that 
twelve hours and fifteen minutes were devoted to NBC 
programs, six hours and fifteen minutes were devoted to 
local programs, and of these local programs there is no 
way of determining which of them are studio programs and 
which are transcriptions, although, judging from the sched¬ 
ule in the paper, I would say that a distinct majority of 
these six and one-half hours, or six hours and fifteen min¬ 
utes, comprise transcription presentations. 

Mr. Smith: I move that that answer be stricken. 

The Examiner: Objection sustained. Strike it out. 

Mr. Gum: How much of the answer, Mr. Examiner? 

The Examiner: Just the portion that carried his conclu¬ 
sion. 

Mr. Gum: I will agree to that. 

By Mr. Gum: 

Q. Mr. Heitmeyer, did you pick this particular day for 
any particular reason? A. No. In fact I checked two or 


40 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 

three days in order to get a cross section, or at least a par¬ 
tial cross section of the schedule. 

Q. You mean you made a study of two or three days! A. 
Yes. 

Q. When you picked this particular day to make a study 
and to submit here the results of your study, did you 

53 have before you the proposed program for that sta¬ 
tion over a period of several different days? A. 

Oh, yes, I had to choose from I believe about ten or twelve 
schedules. 

Q. Did you pick this particular day for any particular 
reason? A. No. 

Q. Did this day that you have studied and reported the 
results of here now, in your opinion represents the aver¬ 
age program for an average day on the station? 

Mr. Smith: Does that not call for a conclusion, Mr. Ex¬ 
aminer? 

Mr. Gum: Mr. Examiner, I submit we have laid the 
foundation for this particular conclusion. 

The Examiner: I will permit him to answer this ques¬ 
tion. 

The Witness: Will you please restate your question? 
By Mr. Gum: 

Q. Did this particular day here which you have studied, 
and about which you have just now testified, in your opin¬ 
ion, from the other programs that you had before you, 
seem to be the average day program for the average day 
on this station? A. It seemed to be, yes. 

Th Examiner: In so far as the division between the Na¬ 
tional Broadcasting program and the local program is con¬ 
cerned ? 

The Witness: Yes, sir. That can be made a part of my 
ansvrer, if you like. 

The Examiner: All right. 

54 The Witness: Particularly since the analysis of 
the KDYL program schedule covered two other days, 

and it was found that the mean average between the three 
days gave me the same percentage of time occupied by a 
NBC programs, as they occurred on this particular day. 
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By Mr. Gum: 

Q. Now what other days did you study? A. Wednesday, 
September 25, at a time when KDYL was operating on its 
summer schedule. 

Q. Will you tell us the results of that study? A. That 
analysis showed a slightly decreased preponderance of time 
devoted to NBC, because of the fact that KDYL had not 
yet assumed its winter schedule of NBC programs. The 
actual percentage was 63 plus per cent of the total time on 
the air, eighteen hous and forty minutes devoted to NBC 
programs. 

Q. For that particular day how many hours, approxi¬ 
mately, were devoted to NBC programs? A. My analysis 
shows eleven hours and fifty-five minutes of NBC programs. 

Q. How many hours devoted to local programs? A. Six 

hours and fortv-five minutes. 

* 

Q. Was this program for this particular day in your opin¬ 
ion approximately the same as the program for any other 
day? A. It seemed to be. 

Q. Did you pick the program for this particular day for 
any particular reason? A. No, I had no particular 
55 reason. 

Q. Did you make a study of any other day of the 
KDYL programs ? A. I made a study of several other days, 
but I did not make a complete analysis excepting of one 
other day. 

Q. And what day was that ? A. Tuesday, October 15. 

Q. Will you give us the result of that study? A. My 
analysis showed that out of a total time on the air of eight¬ 
een and one-half hours on October 15 KDYL broadcast a 
total of thirteen hours of NBC programs, a total of five 
and one-half hours of locally produced programs, whose 
character is not indicated on this newspaper list. This 
shows a percentage of seventy plus, or rather seventy and 
a fraction of the time of KDYL which was devoted to NBC 
network programs not of a local origin. 

Q. How many hours on that particular day were devoted 
to chain broadcasting? A. Thirteen hours. 

Q. How many hours that day were devoted to local 
broadcasting ? A. Five and one-half hours. 
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Q. In your experience, in your long years of experience 
in the radio business, at what time of the year would you 
expect to find more chain broadcasting? A. In the winter¬ 
time. 

Mr. Shinnick: I object to the answer, Mr. Examiner. 
There is no showing that he has had any experience in 
chain programs. He is not called as an expert. 

The Witness: KGW was a network station. 

56 Mr. Shinnick: The testimony does not show that. 

* 

The Examiner: He may answer. 

The Witness: The testimony shows that. In mv experi- 
ence, radio station KGW, which was the Oregon affiliate, 
the Oregon outlet for NBC, the same network regarding 
which my testimony here is based upon, we found that the 
volume of our NBC programs materially increased as the 
fall progressed. We found that after standard time was 
resumed in the last of September, the 29th I believe is the 
actual date, from that point on our schedule became so 
crammed with NBC programs that we were constantly 
being forced to delete our local production. That was my 
experience over a period of years. 

Bv Mr. Gum: 

Q. Mr. Heitmeyer, on this last study as of October 15, 
1935, did you pick the programs for that particular day for 
any particular reason? A. No, I did not. 

Q. Did that program for October 15 in your opinion ap¬ 
pear to be the average program offered by the station? A. 
It seems so to me, yes, sir. 

Q. Now, Mr. Heitmeyer, did you make a study of certain 
local programs in Salt Lake given early in the morning? 
A. I have listened to Salt Lake stations early in the morn¬ 
ing. 

Mr. Smith: Mr. Examiner, if we are going into listening 
now I have no objection to that, I merely wish to call the 
Examiner’s attention to the fact that all this testimony is 
based not on his listening, not on his knowledge of the pro¬ 
grams broadcast, but on vrhat he read in the news- 

57 paper advertisement. 

The Examiner: Yes, concerning these programs 
that is true. 
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Mr. Gum: I think we have made that clear. 

The Witness: Will you please restate the question? 

By Mr. Gum: 

Q. Did you make a study of the early morning local pro¬ 
grams now given by the two existing stations in Salt Lake 
to people in Salt Lake who listen on a receiving set? A. 
Yes, I have listened to both Salt Lake stations on a num¬ 
ber of occasions in often during the period around 7:30 to 
9:00 o’clock, or 8:30, before I went to work. 

Q. Now will you tell us what you noticed about the local 
programs offered by KDYL of Salt Lake City in the early 
morning hours? I am speaking now of local programs. 
A. The only local programs I heard on KDYL in the morn¬ 
ing hours, on which I listened, have been transcribed pro¬ 
grams, although I understand at 6:30 in the morning, at 
a time at which I do not listen— 

Mr. Smith: Are you going to testify to something you 
never heard? 

The Witness: I am reading from this schedule. 

Mr. Gum: I object to these interruptions. 

Mr. Smith: I am very much interested in whether or not 
this is hearsay testimony. 

Mr. Gum: He is making it clear, I think. 

The Witness: For the purpose of not encumbering the 
record I will withdraw it. It is immaterial. I will with¬ 
draw the latter part of my answer. 

58 The Examiner: All right, proceed. 

By Mr. Gum: 

Q. Will you please continue with your answer? A. That 
applies to KDYL. As I say, I have never heard any locally 
produced program on KDYL in the morning excepting a 
transcription program. I have listened on a number of 
occasions to KSL, particularly around eight o’clock in the 
morning, and morning after morning I have heard a pro¬ 
gram devoted to phonograph records, a program so 
crammed with advertising that the announcer would give 
an announcement, a commercial announcement ranging 
from fifty to one hundred words at the beginning of a rec¬ 
ord, during the middle of a record and at its close, making, 
for practical purposes, three announcements in one three- 
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minute recording. I have kept a record of the number of 
announcements so broadcast and have heard in a fiften 
minute program from ten to twelve such commercial an¬ 
nouncements. 

Q. These programs that you are testifying about now are 
listed in the paper advertisement as local programs, are 
they not? A. Well, this particular program of KSL to 
which I am referring is listed at eight o’clock as “KSL 
Breakfast Melodies.” 

Q. I did not get your answer, Mr. Heitmeyer. A. The 
program of KSL to which I have just referred is listed in 
the Tribune column with the notation “Paid advertisment,” 
as eight o’clock “KSL Breakfast Melodies.” 

Q. What is your opinion as to these local pro- 
59 grams now offered to the people of Salt Lake City bv 
KDYL? 

Mr. Shinnick: Mr. Examiner, he is asking for opinion 
testimony. In what capacity is this witness appearing 
here? Is he appearing as an expert? If so, what is the 
foundation for it? 

Mr. Gum: I should say he has fully qualified, Mr. Ex¬ 
aminer. The foundation has been laid. Here is a success¬ 
ful radio man who has been in the business for fifteen 
years, and I am asking him what is his opinion as to this 
particular local service that is rendered by a local station 
to the people of Salt Lake City. I submit he is more than 
qualified to answer the question. 

Mr. Berry: In what respect are you asking for an 
opinion ? Do you want to cover all of the radio field ? 

Mr. Gum: Well, I wanted it to be general. I wanted 
his answer to be general, and I want the question right 
now to be general, yes. 

Mr. Berry: I think it is objectionable as to form, Mr. 
Examiner, as to what his opinion of that program is, unless 
it is indicated what one he is going to testify to. 

The Examiner: Yes, I think it is too broad. 

Mr. Gum: May I withdraw the question, Mr. Examiner? 

The Examiner: Yes. 

By Mr. Gum: 

Q. Mr. Heitmeyer, is it your practice in operating a 
radio broadcasting station to allow the program to be bro- 
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ken up with several announcements, as is done by the local 
station at the present time in Salt Lake City? A. No, it 
is not, nor has it been. 

60 Q. What do you do? A. Particularly in my ex¬ 
perience with a network station—in the first place, I 

would have never relied upon a phonograph record for my 
entertainment during a commercial program of this kind, 
and I certainly would not, in the interest of my listeners, 
have permitted such a tremendous load of commercialism 
to be injected into that program. 

Mr. Shinnick: I move the answer be stricken. 

Mr. Wayland: May I move the answer be stricken? This 
man is giving testimony, this man is making an attack on 
another station that is already operating, he is making an 
attack on its policies, on its programs, and he is in no way 
competent to prove them, and it is not competent in 
proving his own case. 

Mr. Gum: Mr. Examiner, this application was set down 
for hearing to determine, among other things, the need for 
a new station. We are showing that the existing stations 
are devoting but a very small fraction of their operating 
time to their local needs, and we are following that up by 
showing the type of the local service that they are render¬ 
ing, that is not in the best interests of the public. 

Mr. Shinnick: Mr. Examiner, may I state the basis of 
a motion to have the answer stricken? 

The Examiner: Yes. 

Mr. Shinnick: It is not responsive to the question. The 
question is “What do you do?” The answer is, “I would 
not do this; I would not do that.” Now the answer is not 
responsive. If the answer would be responsive to the ques¬ 
tion I would have no objection to the question. 

61 Mr. Wayland: Mr. Examiner. 

The Examiner: Yes, sir. 

Mr. Wayland: The gentleman is coming here. He is 
picking out probably fifteen minutes or a half an hour 
period on radio station KSL and making a malicious attack 
on their program policy. If he wants to go through the 
programs of KSL and collect the fine programs that they 
also put on the air, I would have no objection to it. I do ob- 
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ject to coming here and picking out one little period and 
trying to prove his case on that. 

Mr. Gum: Mr. Examiner, I submit if the station was op¬ 
erating in the public interest every minute of the day that 
it is on the air that one particular time is just as good as 
another, unless that particular time would show the w’orst 
operation of the day. 

Mr. Wayland: Mr. Examiner, to make it short, the Com¬ 
mission has never rendered any decision to show that the 
playing of phonograph records at any time during the 
broadcast day is not in the public interest. 

The Examiner: I think the evidence so far is sufficient 
along the lines of your offering. The witness has testified 
concerning the local programs offered by the existing sta¬ 
tion, and I would be interested in knowing what local pro¬ 
grams he proposes to offer. I do not think I am so deeply 
interested in these programs. I think you have gone into 
that sufficiently deep. I would like to know what local pro¬ 
grams this station proposes to offer. 

Mr. Gum: I am leading to that. My questions now are 
directed primarily to the need of the city of Salt 
62 Lake right now. This application was set down for 
hearing to determine, among other things, the need 
for a new station. Now we propose to show that, first of 
all, the existing stations devote most of their time to chain 
broadcasting. 

The Examiner: That has already been shown. That is a 
matter of common knowledge. 

Mr. Gum: We want to follow that up by showing that 
the local service that they are rendering is not in the public 
interest and therefore there is a need for a new station in 
Salt Lake City. 

The Examiner: Whether or not it would be in the public 
interest would be a conclusion of this witness, I think. I 
do not think he can testify to that. 

Mr. Gum: Mr. Examiner, I am not asking the witness 
for a conclusion, I am merely asking him to state facts, so 
the Examiner may read his own conclusions. That is my 
intention. 

The Examiner: Don’t you think he has sufficiently cov¬ 
ered that portion of your case? 
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Mr. Gum: Yes, I think so. I merely want this testmony 
to stand. I am done. 

Mr. Smith: The last answer we have all been arguing 
about is a conclusion. 

The Examiner: Well, that portion of it that is plainly 
a conclusion of the witness will be stricken. 

Mr. Gum: Mr. Examiner, I did not understand your 
ruling. 

The Examiner: I say that portion of the last answer of 
the witness which is plainly a conclusion will be stricken. 

Mr. Gum: Yes. I have no objection to that. 

By Mr. Gum: 

Q. If your application should be granted, Mr. 

63 Heitmeyer, by the Federal Communications Com¬ 
mission will you personally be in charge of the op¬ 
eration of the proposed station? A. Yes, I will personally 
have charge of the proposed station. 

Q. Will you have any assistants ? A. Yes. I have made 
definite arrangements for a staff of experienced and com¬ 
petent radio men to administer the affairs of the various 
departments of this proposed station. As the advertising 
manager of the proposed station I have contracted with 
one Lou Thomas, whose deposition has already been made 
a part of this record. Mr. Thomas, as shown in that rec¬ 
ord, is a thoroughly experienced advertising man. 

In addition I have made a contract of employment, to 
serve as supervising engineer of the proposed station, with 
one D’Orr Cozzens, who at the present time is the engineer 
for KLO. 

As Mr. Cozzens’ resident engineer a contract has been 
made with one Delbert Hunt, who has had ten years experi¬ 
ence in radio technical work. Both Mr. Cozzens and Mr. 
Hunt are licensed operators. 

The program activities at the proposed station will be ad¬ 
ministered by one Don Fitzgerald, who at the present time 
is employed in radio work in Salt Lake City, who has re¬ 
sided in Salt Lake City for a number of years, who has had 
experience with such stations as the KOIN in Portland, 
Oregon, KGU in Honolulu and KSL in Salt Lake City. 

I offer at this time a contract of employment with 

64 Mr. Fitzgerald. 
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. Mr. Gum: May this be marked for identification, 
Mr. Examiner? We ask leave to submit that in duplicate. 
That is just the original there. We ask leave to submit a 
copy of that at a later date. 

(The document referred to was marked “Applicant’s 
Exhibit No. 2, Docket 2980” for identification.) 

The Witness: These men will be assisted in their de¬ 
partmental work by other experienced radio men, some of 
whom have been hired, or with whom tentative arrange¬ 
ments for employment is subject to the granting of this ap¬ 
plication have been made. 

By Mr. Gum: 

Q. What will be the total number of your personnel, Mr. 
Heitmeyer? A. It is proposed to operate the station with 
a personnel of nine employees, consisting of a sales man¬ 
ager, program manager, continuity writer, two salesmen, 
two comgination operator-announcers, a resident engineer 
and a hostess. 

Q. What do you estimate the average monthly cost of op¬ 
eration of the proposed station will be? A. It is estimated 
that the monthly operating overhead will approximate 
$2,000.00 a month. That includes a small budget for the 
production of local sustaining programs, using local paid 
talent. It includes the cost of two transcription libraries, 
the cost of a United Press News Service, our 
65 ASCAP fee, and various other miscellaneous ex¬ 
penses. 

Q. Do you have an exhibit on the details of the cost of 
operation per month ? A. I have an exhibit which also con¬ 
tains an itemization of the construction and installation 
cost of the proposed station. These two tabulations will 
have to be entered together on the basis of this preparation 
which I have made. 

Mr. Gum: Mr. Examiner, I ask that that be marked for 
identification, and introduced in evidence. 

(The document referred to was marked “Applicant’s Ex¬ 
hibit No. 3, Docket 2980” for identification.) 

Mr. Gum: May I introduce in evidence at this time Ex¬ 
hibit No. 2? That is the contract of employment. 

The Examiner: How about No. 1? Do you want to offer 
No. 1? 
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Mr. Gum: No. 1 was offered. 

The Examiner: I beg your pardon. It was just offered 
for identification only. 

Mr. Gum: May I offer Exhibit No. 1 in evidence at this 
time? 

The Examiner: Is there any objection? 

Mr. Berry: No, we haven’t any objection. 

The Examiner: No. 1 will be admitted. 

(The document referred to was received in evidence, 
marked “Applicant’s Exhibit No. 1, Docket 2980,” and is 
filed with the transcript in the possession of the Commis¬ 
sion.) 

Mr. Gum: Mav I offer Exhibit No. 2 at this time? 
66 The Examiner: Is there any objection? 

Mr. Wayland: I object, Mr. Examiner, to that go¬ 
ing into the record as a contract of employment. It is 
merely a memorandum between Mr. Heitmever and Mr. 
Fitzgerald, and in my opinion is not a contract at all. There 
is no consideration there. It is merely an agreement be¬ 
tween the two men, that the two get together at some spe¬ 
cific time after the Commission has granted the concession 
permit for the proposed station and work out terms of 
employment. 

The Examiner: Before there is testimony covering that 
I will sustain the objection. 

Mr. Smith: I would like to move the contract be ad¬ 
mitted. 

The Examiner: I have already ruled it out. 

Mr. Gum: May I have an exception to that ? 

The Examiner: Yes, sir. 

Mr. Gum: For the basis of my exception I wish to state 
for the record that it is for the Examiner to determine the 
sufficiency of a contract, and I submit that the basis of the 
objection to the introduction of Exhibit No. 2 into evidence 
is no objection at all. 

The Examiner: All right, proceed. 

Mr. Gum: May Exhibit No. 3 be offered in evidence, Mr. 
Examiner? 

The Examiner: Mr. Berry, have you examined that? 
Have the other attorneys examined that? 

Mr. Berry: No, I have no objection to it. 
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The Examiner: If there is no objection to Applicant’s 
Exhibit No. 3 it will be admitted. 

67 (The document was received in evidence, marked 
“Applicant’s Exhibit No. 3, Docket 2980,” and is 

filed with transcript in the possession of the Commission.) 

Bv Mr. Gum: 

Q. Mr. Heitmeyer, I believe you testified some time ago 
that you had a proposed daily program outlined. A. I did. 

Q. Is ample provision made in that program outline for 
free service to the civic, charitable and other local organiza¬ 
tions? 

Mr. Shinnick: I object to that, Mr. Examiner. 

Mr. Examiner: Yes. 

Mr. Shinnick: I object to the w^ord “ample.” 

The Examiner: You object to vrhat? 

Mr. Shinnick: I object to the w~ord “ample.” It calls 
for a conclusion of the witness that I do not think he is 
qualified to give. 

The Examiner: Do you wdsh to amend your question? 
Mr. Gum: Yes, I will amend my question. 

By Mr. Gum: 

Q. Mr. Heitmeyer, have you made any investigation as 
to the requirements, the expected requirements for free 
service, the expected demand for free service from the 
various civic, charitable and other local organizations? A. 
Yes, I personally contacted a great number of such organi¬ 
zations of an educational, cultural, civic and religious na¬ 
ture in Salt Lake City, and through these personal discus¬ 
sions with the officers of such organizations I have been 
able to determine quite definitely the material wffiich 

68 would be available for the proposed station in coop¬ 
eration with other activities, and have been able to 

determine that such program material w r ould be of interest 
to the radio public. 

Q. Has ample provision been made in this proposed pro¬ 
gram outline to take care of the expected demand of these 
various civic, charitable and other local organizations in 
your opinion? 

Mr. Berry: Let the Examiner assume the responsibility 
on that. He has got to determine that on this application. 
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Mr. Gum: I am sorry, I did not understand you. 

Mr. Berry: The Examiner has to pass on these things. 
Don’t you think it would be better for this witness to per¬ 
mit the Examiner to draw some of the conclusions? Let 
him state what time will be devoted to it and let the Exam¬ 
iner state whether it is sufficient or not. 

Mr. Gum: May I amend my question? 

The Examiner: Yes, amend your question. 

By Mr. Gum: 

Q. Mr. Heitmeyer, what amount of time in this pro¬ 
posed program outline have you allotted for the various 
civic, charitable and other local organizations, free time I 
mean? A. This program has been drawn up on the basis 
that it will be sufficiently flexible to allow the cooperation 
with such local organizations to the extent of 20 to 25 per 
cent of its average broadcasting day. 

The Examiner: That is for civic and local programs ? 

The Witness: Civic, educational, cultural, religious and 
other types of local service, yes, sir. 

69 By Mr. Gum: 

Q. Does that include charitable organizations? A. That 
includes all types of charitable and local service programs, 
service types of radio cooperation. 

The Examiner: Approximately 25 per cent? 

The Witness: Yes, sir. 

By Mr. Gum: 

Q. Mr. Heitmeyer, in this proposed daily program out¬ 
line have you given any attention to programs for children? 
A. Yes. Definite arrangements have been made for the 
presentation of a 15-minute program each afternoon using 
junior talent of varying character, including dramatics, 
musical, and it will be my intention and my plan, in the op¬ 
eration of this station, to give of its facilities and coopera¬ 
tion in every possible degree, in affording facilities for the 
development of child talent, child expression. 

Q. Has there been any attempt made to determine 
whether or not there sufficient local business in Salt Lake 
to insure the profitable operation of the proposed station? 
A. There has been. There has been a very thorough at- 
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tempt made by myself and by Mr. Thomas, who was in my 
employ on a salary to make this survey in Salt Lake City. 

Q. Will you tell us what the results of that survey have 
been? A. That survey proves— 

Mr. Smith: Will you tell us what it has been, not what 
it proves? 

Mr. Gum: I did not get the objection. 

70 Mr. Smith: I would like to have him answer the 
question the way you asked it. He started to answer 

wdth a conclusion. 

The Examiner: I will permit him to testify what his sur¬ 
vey indicates. 

Mr. Berry: Who made the survey? 

The Witness: I have already stated the survey was 
made by Mr. Thomas and myself. 

Mr. Berry: I object to him stating any conclusion as to 
what Mr. Thomas did. He can state what he did himself. 
We are loading the record down with a lot of conclusions of 
this witness. It will not be any help to us in trying to reach 
a conclusion. 

Mr. Gum: Mr. Examiner, he has already testified that 
Mr. Thomas was employed by him to make a survey. 

Mr. Smith: Mr. Thomas testified by deposition. 

Mr. Berry: Mr. Thomas, the fact that he was employed 
by him and he furnished the information, would still be 
hearsay, it would be his conclusion, and it would be just as 
objectionable as it is now. 

The Examiner: Did Mr. Thomas testify by deposition? 
The Witness: Yes, sir. 

The Examiner: State the result of your own personal 
investigation. 

Mr. Ewing: Mr. Examiner, may I call your attention to 
Mr. Thomas’ testimony in this deposition? It covers this 
matter fullv. 

The Examiner: All right, I will let him testifv to his 
own investigation, the results of his own survey. 

71 The Witness: Will you please restate the ques¬ 
tion so I may answer it on that basis? 

By Mr. Gum: 

Q. Mr. Heitmeyer, will you kindly tell us what has been 
the result of your investigation to determine whether or not 
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there is sufficient local business in Salt Lake to insure the 
profitable operation of the proposed station! A. The re¬ 
sults have been— 

Mr. Smith: Mr. Examiner, can I have that question 
read! 

The Examiner: Read the question, Mr. Reporter. 

(The question was read by the reporter.) 

Mr. Smith: That is about three questions there. Part 
of it is objectionable, in my opinion. The first part of the 
question is all right. 

The Examiner: What part do you object to! 

Mr. Smith: Well, he first asked him about his survey. 

The Examiner: He had already testified heretofore that 
he made a survey. 

Mr. Smith: The next part is whether or not there is 
enough business to insure the operation of the station. 

Mr. Gum: I asked him if his survey determines that. 

The Examiner: I will permit him to answer what the 
result of his survey indicates as to monthly receipts that 
may be received. 

Mr. Ewing: Mr. Examiner, would not it be appropriate 
for him to tell first whether he made a survey or whether 
he had a survey made! 

The Examiner: He has already testified he made 
72 part of it, Mr. Ewing, and another gentleman made 
part of it. I am asking him to testify concerning the 
result of his survey. What do you estimate the possible 
monthly receipts will be! 

The Witness: I believe, Mr. Examiner, I could bring all 
this to a very swift conclusion by stating that contracts 
have been signed in the amount of $2290, approximately, 
for advertising service over the proposed station. 

Mr. Smith: $2290 per month! 

The Witness: Per month. 

The Examiner: All right. 

The Witness: Those contracts were signed contingent 
upon the station being granted a construction permit and 
license. 

The Examiner: All right. 

By Mr. Gum: 

Q. What is the present population of the City of Salt 
Lake City, Mr. Heitmeyer! A. Based upon information 
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given me by the Salt Lake City Chamber of Commerce, the 
present estimated population is in the neighborhood of 
143,000. As given in the 1930 United States Census re¬ 
ports, Salt Lake City had an urban population of 140,284 
people. Salt Lake City is the capital of the State of Utah. 

Q. What is the population of the area which the pro¬ 
posed station is expected to serve? A. I can answer that 
best— 

Mr. Wayland: Mr. Examiner, that is a conclusion, it is 
purely a conclusion. Mr. Heitmeyer has never qual- 

73 ified as a radio engineer, therefore, he is not quali¬ 
fied to state just where his proposed station will 

serve. 

The Examiner: I think the objection is well taken. Ob¬ 
jection sustained. 

By Mr. Gum: 

Q. What are some of the principal businesses? A. Ex¬ 
cuse me. May I have the privilege of amplifying my an¬ 
swer to his previous question with just one sentence? 

The Examiner: Yes. 

The Witness: Thank you. Referring bach to those sta¬ 
tistics in the immediate metropolitan area of Salt Lake, ac¬ 
cording to the 1934 survey of R. L. Polk & Company the 
total population is 190,998. These figures were given me 
by the Salt Lake Chamber of Commerce. 

By Mr. Gum: 

Q. What are the principal industries in Salt Lake City? 
Mr. Wayland: Just a minute, Mr. Examiner. I think 
there are official figures on populations of all areas and sur¬ 
rounding cities given by the United States Government 
through The Bureau of Census. 

The Examiner: The Examiner will take judicial cog¬ 
nizance of the official figures given by the United States 
Census for 1930. 

Mr. Wayland: The Chamber of Commerce statistics are 
not always entirely accurate. 

By Mr. Gum: 

Q. What are the principal industries of Salt Lake 

74 City, Mr. Heitmeyer? A. The principal industries 
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are railroading, mining, agriculture, livestock, manu¬ 
facturing and distributing, and to some degree aviation. 

Q. How many banks are there in Salt Lake City? 

Mr. Smith: If you know. 

The Witness. I do not have that information. 

By Mr. Gum: 

Q. How many schools, how many high schools are there 
in Salt Lake City? A. There are 44 schools including 
grade, junior high, and high schools. 

Mr. Smith: I take it now the witness is testifying as of 
his own knowledge in all this stuff. 

By Mr. Gum: 

Q. How do you know that, Mr. Heitmeyer? A. This in¬ 
formation was given me by the Salt Lake City Chamber of 
Commerce. I also talked with Mr. Harold Stearns, the 
principal of the Roosevelt Junior High School, who gave 
me similar information. Furthermore, I talked to Mr. 
Nuttle, superintendent of a similar school. 

Mr. Shinnick: This is all immaterial, Mr. Examiner. 

The Examiner: I do not think it is material either. I 
will sustain the objection. 

By Mr. Gum: 

Q. Just how would the proposed station render a service 
to the people of Salt Lake in the broadcasting of activities 
of a local nature that are not now available? A. It would 
provide time, through the cooperation of the pro- 
75 gram and continuity departments, in the preparation 
of those programs, it would provide time for the 
broadcasting of such programs, designed to give expression 
to these various educational activities, various activities of 
local, educational, religious, cultural and civic organiza¬ 
tions, time which many of these organizations have indi¬ 
cated to me is not available through any existing channel. 

Mr. Shinnick: Mr. Examiner, I move the last part of the 
answer be stricken on the ground that it is purely hearsay. 
He said they told him it was not available. 

Mr. Gum: Mr. Heitmeyer, you must state what you 
know of your own knowledge, not what some one told you. 
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The Examiner: I will sustain the objection, to the latter 
part of the answer. Strike it out. 

Mr. Gum: I agree to the objection so far as it goes to 
anything that someone else told him, Mr. Examiner. 

The Examiner: All right. 

The Witness: (Continuing) The proposed station fur¬ 
thermore would offer an advertising facility to the smaller 
merchants in Salt Lake City whose advertising budgets are 
limited, who wish to use radio advertising and who have no 
need of having their advertising message distributed fur¬ 
ther than Salt Lake City and its immediately adjacent ter¬ 
ritory. 

By Mr. Gum: 

Q. What do you base your answer on, Mr. Heitmever, to 
the previous question? A. I base my answer upon a very 
thorough personal investigation of Salt Lake City, its busi¬ 
ness element and a number of local, educational, religious 
and civic cultural organizations. Also on the testi- 
76 mony brought out in the various depositions that we 
submit as a part of this record. 

Q. If your present application were granted, where would 
the main studio be located? A. It is proposed that the 
main studios be located in the downtown area in the City of 
Salt Lake City, Utah, on the third floor of a building at 
Third and Main Streets. 

Q. What type of studio do you propose to install? A. 
The studios will be strictlv modern in everv detail, thev will 
incorporate a complete provision for good accoustics, they 
will be equipped with microphones and sound amplifying 
equipment of a thoroughly efficient and modern design. 

Q. How will the proposed station be financed, Mr. Heit- 
meyer? A. There is on deposit at the Commercial Secur¬ 
ity Bank in Ogden, Utah, £40,000 in my name. It is pro¬ 
posed that $20,000 of this amount will be used for the con¬ 
struction, installation, maintenance and operation of this 
proposed station. 

Mr. Ewing: Pardon me. How much was the total 
amount, Mr. Heitmeyer? 

The Witness: $40,000. 
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By Mr. Gum: 

Q. And this money is immediately available, Mr. Heit- 
meyer ? A. It is immediately available the minute the con¬ 
struction permit is granted by the Federal Communications 
Commission. 

Q. What do you estimate the cost of constructing 

77 this station will be? A. There has been no testi¬ 
mony on that. We have an exhibit. 

Mr. Smith: You said $20,000. 

The Witness: I said $20,000 was available. 

The Examiner: He has just testified that $20,000 will be 
expended for the erection, maintenance and operation of 
the station. 

By Mr. Gum: 

Q. Did you previously testify as to the estimated cost of 
constructing this station? A. Not of constructing the sta¬ 
tion, no, sir. 

Q. Will you do so at this time? A. I have very care¬ 
fully estimated the cost of constructing the proposed sta¬ 
tion and placing it in operation. 

The Examiner: Does that show in Exhibit No. 3? 

The Witness: Yes, sir. 

The Examiner: If it is in Exhibit No. 3 it need not be 
put in evidence. You might state that total. What is the 
total? 

The Witness: The total is $7,900. 

The Examiner: How much? 

The Witness: $7,900. 

The Examiner: All right. 

Bv Mr. Gum: 

* 

Q. And what type of equipment does that include, Mr. 
Heitmeyer? A. The transmitter and frequency monitor. 
We have contracted with the R. C. A. Manufacturing Com¬ 
pany for the purchase of standard laboratory engi- 

78 neered 100-watt transmitter and a General Radio 
frequency monitor. 

Q. Can you name some of the special types of programs, 
special types of program material which will be broadcast 
over the proposed station? A. Excuse me. May I com¬ 
plete the answer to the previous question? 
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The Examiner: Yes. 

The Witness: This R. C. A. equipment does not show in 
our original application, but it is proposed, if the construc¬ 
tion permit is granted, and with the permission of the Com¬ 
mission, to replace the equipment originally provided for 
with this R. C. A. equipment. I made that decision, I de¬ 
cided to spend a considerable amount of money in addition 
from the original estimate because I wanted the equipment 
to be as efficient as it was possible for me to get. 

Mr. Shinnick: Mr. Examiner, in order to know whether 
I can object to this testimony, I would like at this time to 
ask the applicant one question. 

The Examiner: All right. 

By Mr. Shinick: 

Q. Is the equipment that you just testified to the same 
equipment as set forth in your application? A. I have 
just testified it is not. 

Mr. Shinnick: Mr. Examiner, I move to strke out the 
whole answer on the ground it is incompetent and irrele¬ 
vant testimony. The applicant is limited to testimony as to 
equipment he proposes to install as shown by his applica¬ 
tion. That has recentlv been decided in one of the Circuit 
Courts. 

Mr. Gum: Mr. Examiner, I wish at this time to 
79 ask leave to amend the application to show that the 
equipment installed will be R. C. A. standard equip¬ 
ment, that is on the approved list of this Commission, and 
that whatever equipment is installed will be of the type ap¬ 
proved by this Commission. 

Mr. Wayland: Mr. Examiner, I would like to join in the 
objection of Mr. Shinnick. 

The Examiner: I think that objection is well taken. 
Now, you propose to offer what proof? 

Mr. Gum: I ask leave to amend the application so that 
we may be permitted to show that the equipment that will 
be installed is R. C. A. standard equipment of the type on 
the approved list as prepared by this Commission. 

Mr. Wayland: Mr. Examiner, it is a well-established 
fact that the Commission must act on all amendments to 
any application. 
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Mr. Gum: Mr. Examiner, I submit an amendment that 
does not prejudice the rights of any parties to the hearing 
may be made at any time before, during or after the hear¬ 
ing ; that it is the practice of this Commission so long as the 
rights of none of the intervening parties are interfered 
with. 

The Examiner: I will overrule your motion to amend 
the application. I will permit you to show that you can, by 
testimony of this or any other witness, install, or that you 
propose to install equipment that will meet with the ap¬ 
proval of the Engineering Department of this Commission, 
whether it be specified in your application or not. 

Mr. Gum: Then, the answer may stand? 

The Witness: May I complete that answer? 

By Mr. Gum: 

80 Q. You may. A. The equipment provided for 
originally in the application has already met the re¬ 
quirements of the Commission, but it was my intention, in 
substituting R. C. A. equipment, to get the very best possible 
type of transmitting apparatus in order to insure efficient 
and uninterrupted service in our operations. 

The Examiner: You will install equipment that does 
meet with approval of the Commission? 

The Witness: We will install that equipment, and I have 
a contract with the R. C. A. Manufacturing Company for 
the purchase of such a transmitter, subject to the granting 
of this construction permit. 

Mr. Gum: Mr. Examiner, I ask at this time that the Ex¬ 
aminer take judicial knowledge of the equipment listed by 
this Commission as approved standard equipment. 

The Examiner: All right. 

By Mr. Gum: 

Q. Can you name some of the special types of program 
material which will be broadcast, Mr. Heitmeyer? A. Yes, 
sir, I can. 

Q. Will you do that? A. For the general entertain¬ 
ment— 

Q. Just a minute, Mr. Heitmeyer. 

The Examiner: Is not all this in the exhibit? 
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Mr. Gum: Mr. Examiner, it is. I am merely pointing 
now to certain special types of programs. I am going to 
follow this up, in answer to your question of this morning 
about the type of program that we propose to ren- 

81 der, that is not now available. 

The Examiner: All right. 

By Mr. Gum: 

Q. Limit your answer to special types of programs, Mr. 
Heitmeyer, if you please. A. One special type of program 
which the station will offer will be the presentation of 
United Press News in the form of five-minute bulletins each 
hour of the day, a distinct departure from the conventional 
method of presenting news flashes over the air. Arrange¬ 
ments have been made for two transcription libraries with 
MacGregor & Sollie of N. B. C. Thesaurus, both of which 
are used by many of the leading stations throughout the 
country, network as well as local, which will provide ap¬ 
proximately four and one-half hours a day of electrical 
transcription programs ranging from dramatic to comedy 
and general entertainment, presenting some of the finest 
stars on the air. In addition to this, as a basis for the pro¬ 
posed program schedule, a number of local sources have 
been drawn upon for program matter. I should like to 
state some of these special programs. 

Q. Will you do that? A. Arrangements have been 

made to broadcast weekly educational talks of 15 minutes 

duration prepared and presented by the Salt Lake City 

Librarv. 

%> 

There will be programs prepared and presented by the 
Salt Lake City high schools and grade schools. Programs 
of 15 minutes duration weekly, arranged and presented un¬ 
der the auspices of the Public Health Office. Broad- 

82 casts of civic club activities. Programs of a devo¬ 
tional, inspirational nature, broadcast each morn¬ 
ing by and under the auspices of the Salt Lake Ministerial 
Association. 

Mr. Smith: Mr. Examiner, this is all in the exhibit. The 
witness is merely reading from the exhibit. 

Mr. Gum: Mr. Examiner, I am merely answering your 
question of this morning. I am laying a foundation. 
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The Examiner: If it is in the exhibit it will not be nec¬ 
essary to amplify it by oral testimony. 

Mr. Gum: Mr. Examiner, I merely wanted to point 
out for the convenience of the Examiner the special types 
of programs. My next question was: Are these programs 
now available? 

The Examiner: All right, I will let you ask that question. 

The Witness: Shall I continue this? 

The Examiner: No. Are those programs you outlined 
available in that area? 

By Mr. Gum: 

Q. Are those programs you outlined, the special pro¬ 
grams, now available to the people of Salt Lake City? A. 
Practically none of the proposed program service that I 
have mentioned and that I have shown in the program out¬ 
line are at present available. 

Q. Have you made an investigation to determine whether 
or not there is sufficient local talent in Salt Lake City? A. 
Yes, I have made a very thorough investigation. This in¬ 
vestigation has borne out that there is a great amount of 
talent, both professional, non-professional and stu- 
83 dent talent. This is even further substantiated by 
the testimony of Mr. Hendry and numerous other 
witnesses whose depositions are part of this record. 

Q. Do you propose to use any of this local talent? A. I 
propose to use as much of it as possible, particularly the 
better type of local talent, and especially I propose to give 
special emphasis to children’s programs. 

Q. In arranging for the various local programs which 
you have mentioned of an educational, cultural and general 
community character, have you personally contracted the 
organizations which would be instrumental in bringing 
these programs to the station, and have definite arrange¬ 
ments been made with these organizations? A. Yes, I per¬ 
sonally made those contacts, I personally conducted that 
investigation, and the arrangements have been made as 
definitely as possible under the circumstances. They have 
all been made contingent, of course, upon the granting of 
this license. 

Q. Do you have assurance from the representatives of 
these various organizations that they will cooperate in the 
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production of these locally sponsored programs! A. Not 
only have that assurance, but in most cases I found that 
these various organizations definitely welcome the type of 
service we propose to give. 

Q. Of your own personal investigation do you know 
whether or not there is any other means for these organiza¬ 
tions to render these local programs! A. I am sure that 
there is none. 

Q. How do you know that! Do you know that of 

84 your own personal investigation! A. I know that 
they are not at the present time on the air. I know 

that they have indicated they have no means of getting the 
time and cooperation which they wish. I know from a care¬ 
ful survey of programs of existing stations that such serv¬ 
ices as I mentioned are not at the present time being broad¬ 
cast. 

Q. In your opinion is there a need for the proposed sta¬ 
tion! A. In my opinion there is a very definite need. 

Mr. Smith. That is objectionable, Mr. Examiner. 

The Examiner: I will sustain the objection. 

Mr. Gum: Mr. Examiner, at this time may I have the 
file of Radio Station KLO! I think it has been brought up 
here at this hearing. 

Mr. Berry: What file is that! 

Mr. Gum: KLO. 

Mr. Berrv: Some of it we will let vou see and some of 
it we will not. 

Mr. Gum: I want a statement in that file dated Septem¬ 
ber 29,1932. 

The Examiner: For what purpose! 

Mr. Gum: I am going to ask that the Examiner take 
judicial knowledge of that statement that was filed by the 
previous owners of Station KLO. There was an effort on 
the part of its owners, now some of our interveners to 
move Station KLO into Salt Lake City. The two present 
stations were then existing, and they filed a petition to the 
Commission under oath and it is now a part of the 

85 records of this Commission. In that statement they 

* 

set forth certain reasons why that station should be 
moved into Salt Lake City. I ask the Examiner to take 
judicial knowledge of that record. 
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Mr. Ewing: I think, for your benefit, you will find that 
in the testimony of the Callister case held here on the 28th 
or 30th of January. 

Mr. Wayland: I object to that going into the record for 
this reason: I understood Mr. Gum to say it was several 
years ago, and all of us know that conditions change very 
rapidly, therefore, there is no basis for showing that those 
conditions exist in Salt Lake City today, that the conditions 
existing in Salt Lake City today are the same as they were 
when that petition was filed for KLO. 

Mr. Gum: Mr. Examiner, I submit the same stations 
now existing and rendering radio service to the people of 
Salt Lake City were then existing and then in operation, 
and that this statement was filed by the previous owners of 
Station KLO in an endeavor to have that station moved in¬ 
to Salt Lake City, and in that statement they gave their 
reasons, and that statement has become a part of the files of 
this Commission. As a part of the files I ask the Examiner 
to take judicial knowledge of the contents of that statement. 

Mr. Smith: Mr. Examiner, I do not know what is in the 
statement, but as to any reasons that any other applicant 
might have had to establish a new station in Salt Lake City, 
or to move an existing station into Salt Lake City, is not 
pertinent to this man’s application. 

Mr. Gum: Mr. Examiner, I submit that this particular 
statement is very pertinent, since it was filed by one 

86 of the present interveners. 

Mr. Smith: He was in Walla Walla, Washington 
at that time. 

The Examiner: The Examiner will take judicial cog¬ 
nizance of all proper records in the determination of this 
hearing. 

Mr. Wayland: Mr. Examiner, before we proceed 

87 further I also wish you would take judicial notice of 
the fact that that statement was withdrawn. 

The Examiner: All right. 

Mr. Gum: Mr. Examiner, I wish you would take judicial 
knowledge of the fact that that statement is now on file with 
this Commission and is at the present time a part of the 
files of this Commission. 

The Examiner: All right. Proceed. 
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By Mr. Gum: 

Q. Mr. Heitmeyer, is it your intention to operate the pro¬ 
posed station in the public interest, so far as you are able? 
A. Yes, sir, it is my very definite intention. 

Q. Now, Mr. Heitmeyer, have you formed any plans as 
to conducting auditions for the development of local talent? 
A. The studios of the proposed station will be available at 
all times to local talent, for the choosing from this talent of 
acceptable material to comprise the program of the pro¬ 
posed station. 

Q. I believe in your previous testimony, Mr. Heitmeyer, 
you mentioned that a Mr. Hunt would be one of the em¬ 
ployees of the proposed station. A. Yes, sJr. 

Q. Do you personally know Mr. Hunt and his qualifica¬ 
tions? A. I know Mr. Hunt through correspondence, which 
has dated back over a period of several months. Mr. Hunt 
made application to me for a position at KLO. I 
88 informed him at the time that I had no vacancies on 
my staff, but I was impressed with his experience and 
qualifications and would like to consider him as the resident 
engineer for the proposed Salt Lake Station. 

Q. Is he a licensed engineer? A. He is a licensed en¬ 
gineer and has had experience as a licensed engineer. 

The Examiner: Mr. Gum, that is all in the record. 

Mr. Gum: Mr. Examiner, that is not clear in the record. 
That is the only reason I am asking it, to clarify it. 

The Examiner: It is perfectly clear to me. I made a 
notation of it here. 

Mr. Gum: I am speaking of the testimony in the deposi¬ 
tions as to this particular man. That is the only object for 
this question, to clarify it. 

The Examiner: He has heretofore testified, I think, as 
to Mr. Hunt. 

Mr. Gum: Not as to his qualifications. 

Mr. Berry: Let me give some information. Did he not 
say just this minute that he did not know anything about it? 
Did he not answer that question? 

Mr. Gum: I realize that. I merely ask the question for 
the information of the Examiner. In the deposition, in my 
opinion, the testimony is not at all clear as to this man 
Hunt. 
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By Mr. Gum: 

Q. Mr. Heitmeyer, if Mr. Hunt is not a licensed engineer 
through this Commission will you employ him? A. He is a 
licensed engineer. 

Mr. Berry: We are just taking a lot of time. If he 

89 is not a licensed engineer the inspector will find it 
out. 

The Examiner: Objection sustained. 

Mr. Berry: We are filling up the record with a lot of 
stuff that will not help us reach any kind of conclusion. 

By Mr. Gum: 

Q. Mr. Heitmeyer, is there any other statement you 
would like to make at this time with reference to your appli¬ 
cation for a new 100 watt station at Salt Lake City? A. 
There is no further statement. 

The Examiner: That is all on direct examination? 

Mr. Gum: I have one other matter, Mr. Examiner, that 
will take me about a minute. 

The Examiner: All right. 

Mr. Gum: At this time I wish to amend the applica¬ 
tion to show that the site of the transmitter will be deter¬ 
mined subject to the approval of this Commission. 

Mr. Berry: Mr. Examiner, I do not want to take very 
much part in a discussion, but we have a rule that specifi¬ 
cally fixes the question of all these matters about amend¬ 
ments. Rule 55 provides for amendments. Now he has 
stated in his application where the site is going to be. If 
it is not going to be in that place he can make some explan¬ 
ation of that, but I am objecting to any testimony of any 
kind that is put into this record that is not shown on his 
application, and I want to move to exclude any evidence 
from this witness, or any other witness, that does not follow 
the statements set in his application. 

Mr. Gum: Mr. Examiner, at this point I want to 

90 take great care and make our position very clear on 
the record. This amendment does not prejudice the 

rights of any parties to this hearing. 

Furthermore, the site of the transmitter must be ap¬ 
proved by this Commission under the rules of the Commis- 
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sion. For that reason we wish to amend our application 
at this time, under the rules, so that the site of the trans¬ 
mitter may be determined at a later date, subject to the ap¬ 
proval of this Commission. 

Mr. Berry: Now as to the location of the transmitter, if 
that particular site is not set out—the only reason I am 
making this objection, and I want it to go on the record, is 
that quite a good deal of time has been taken up here. Of 
course time does not mean a great deal to us, but some of us 
have got something else that we have got to do. Rule 55 
provides that no amendment of an application, for con¬ 
struction or authorization as to the frequency, power, hours 
of operation, equipment,—that is one matter he just testi¬ 
fied about—approximation location of the station or point 
of communication will be permitted unless such amend¬ 
ment is filed with the Commission not later than twenty 
days before the date of the hearing. 

The Examiner: I will not permit the amendment to be 
filed at this time. 

Mr. Gum: Mr. Examiner, may I make my position clear 
at this time, for the sake of the record? 

The Examiner: Yes. 

Mr. Gum: Rule 55 reads: 4 ‘Where no prejudice results 
to other parties a party will be permitted to amend 
91 his application, answer or other pleading at any 
time prior to the conclusion of the hearing; provided, 
however, that no amendment,”—as he read it. Then the 
latter part of it: “In all cases where an amendment is 
made to any application contrary to the foregoing provi¬ 
sions, such amendments shall have the effect of setting 
aside the assignment for hearing, and any such applica¬ 
tion so amended shall be treated in all respects as an ap¬ 
plication originally filed. In any case where the application 
is amended the secretary shall notify all parties affected 
therebv.” 

V 

It is the process of this Commission, and we ask the 
Examiner to take judicial notice of the fact, that an amend¬ 
ment to an application merely stating that the site of the 
transmitter is to be determined subject to the approval of 
the Commission is not the type of amendment contemplated 

bv that rule. 

* 
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The Examiner: What does the application say concern¬ 
ing the site of the transmitter ? 

The Witness: It specifies that at the studio location, 
which I have testified to— 

Mr. Berry: Mr. Examiner, we have a decision—and 
that is the reason I raised the question, because I did not 
want to interrupt with the examination, but at the same 
time I did not want the record to get past this point without 
calling the Examiner’s attention to the fact that we have a 
decision by the Court of Appeals which holds that parties 
who are interested in these proceedings are entitled to rea¬ 
sonable notice as to what the proof is going to be. That mat¬ 
ter has been discussed here before Your Honor num- 
92 bers of times. I think it was the Brahy case in which 
it was specifically held by the Court of Appeals that 
where evidence was proposed to be introduced on a matter 
as to which the parties had not been advised and given no¬ 
tice, it was reversible error for them to do so, for the Com¬ 
mission to do so, and holding that on application of any 
party under such circumstances they would be entitled to a 
continuance and time within which to make investigation. 
I can find that case for the Examiner very readily when I 
go to my office. 

Now, if we put these matters in and the case should go to 
the Court of Appeals we would be just exactly where we 
are now. We would be starting all over again. 

On behalf of the Commission I object to any evidence be¬ 
ing introduced and put into the record unless it is evidence 
which is in support of the statements in the application. 
That includes, of course, any amendment that is proposed 
to be made now, or any evidence that is in contradiction or 
at variance with the application, because the application, in 
our procedure, is a pleading, it is not evidence, the applica¬ 
tion is not evidence but it is the pleading, and we are con¬ 
fined to the statements set out in that application. 

Mr. Gum: Mr. Examiner, I would like for the record to 
show, first of all, that we are not offering any evidence here, 
the Examiner is not asked to rule upon the admission of any 
evidence, and finally that the case cited by Mr. Berry does 
not have any bearing on the question before the Examiner 
at all. We submit that this amendment is not the type of 
amendment contemplated by Rule 55. All we are asking 
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is that we have the permission, that we be left in a 

93 position to select a site for the transmitter that is 
approved by this Commission and meets the stand¬ 
ards and requirements of this Commission. 

The Examiner: I have already ruled on this matter. I 
have ruled that you can not amend this application at this 
time. I will permit you to show, by your evidence, if you 
can do so, that you propose to locate the transmitter at the 
site set forth in the application, or some site acceptable to 
the Commission. 

Mr. Berry: There is no objection on the part of the Com¬ 
mission to that statement, if the evidence is so confined to 
that proposition. 

By Mr. Gum: 

Q. Mr. Heitmeyer, is it your intention to locate the trans¬ 
mitter at a site approved by this Commission? A. It is, 
yes. The site at which the proposed transmitter ultimately 
will be located will be determined through field strength sur¬ 
veys made under the supervision of RCA and with RCA 
equipment, and that site, when it is tentatively selected, will 
be established with the approval of the Federal Communi¬ 
cations Commission. 

The Examiner: Is there anything further now? 

Mr. Gum: Yes, Mr. Examiner, I have one other motion 
to make. I ask, under Rule 48F, that this application be 
granted, with the exception of the site of the transmitter, 
and I ask that the applicant be permitted to pick a site for 
the transmitter that is acceptable and approved by this 
Commission. I desire to read section 48F of the rule into 
the record: 44 After a hearing has been held in ac- 

94 cordance with the foregoing the Commission may 
grant the application, deny it, or grant it in part or 

deny it in part.” 

The Examiner: Do you have any other questions now? 

Mr. Gum: No, I do not, Mr. Examiner. 

Bv the Examiner: 

•> 

Q. What do you propose in the way of antenna? A. The 
antenna, Mr. Examiner, as shown in the testimony of my 
engineer Mr. Cozzens, will be designed and constructed in 


PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 69 


accordance with specfications given us by the RCA Com¬ 
pany, with whom I have made arrangements for the pro¬ 
viding of such engineering data. 

Q. Will that conform to the recommendations of the en¬ 
gineering department of this Commission? A. The anten¬ 
na and the ground system, the lighting of the towers, the 
construction of the towers, as Mr. Cozzens has shown in his 
testimony and as I wish to reiterate, all will conform to 
the provisions of the Federal Communications Commission, 
and to the provisions of the Department of Commerce, Air¬ 
ways Divisions, in regard to the lighting, the placement of 
antenna lighting. 

By Mr. Gum: 

Q. Mr. Heitmeyer, will the entire construction of this 
station be in accordance with the rules and regulations, and 
provisions, of the Federal Communications Commission? 
A. Yes, sir, it will. 

Mr. Gum: That is all. 

The Examiner: All right, Mr. Berry. 

Mr. Berry: Just to keep the record straight, I haven’t 
read the evidence that the witness refers to as having 
95 been taken on the equipment that he has just been 
discussing, the antenna, and in order to keep this rec¬ 
ord straight, if that differs from the statement as shown in 
the record, unless there is a proper amendment, then I ob¬ 
ject to it and ask it be excluded. 

The Examiner: That is from the deposition? 

Mr. Berrv: Yes. 

t 

The Examiner: All right. 

Mr. Smith: I w r ould like to join in Mr. Berry’s motion 
and point out to the Examiner that the respondents are 
faced with this kind of a handicap in this type of amend¬ 
ment : we are familiar, in the first place, with the rule deal¬ 
ing with amendments, and all we can go in is the application 
itself, and rely, to a certain extent, on any defects that 
might be in the application. Now the procedure on the 
location of the antenna, the height, and so forth, is that the 
matter must be approved by the Commerce Department and 
referred back to the Communications Commission. We all 
know the rules of the engineering department here, and we 
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base our case on the application. It takes us by surprise to 
have an application amended on hearing, when we are not 
prepared for it. 

Mr. Ewing: I might call the Examiner’s attention to the 
fact that oftentimes, in applying for a certain site, you run 
against the Commerce Department on account of the Air¬ 
ways and it refuses to give its permission. Sometimes it 
takes months to get that done. It might be well to cross 
examine the applicant and find out if that is the reason he 
does not want to amend the application. 

The Examiner: We will get into the cross exam- 

96 ination after lunch. We will recess until two o’clock. 

(Whereupon at the hour of 12:30 o’clock p. m. a 
recess was taken until 2.00 o’clock p. m. of the same day.) 

97 Afternoon Session 

Whereupon—PAUL R. HEITMEYER a witness on be¬ 
half of the Applicant, resumed the stand for further exam¬ 
ination and testified as follows: 

The Examiner: Mr. Smith, are you ready to cross ex¬ 
amine this witness? 

Mr. Smith: Mr. Examiner, notwithstanding the fact that 
I did not have an objection to some of this testimony on di¬ 
rect examination I will proceed to cross examine on certain 
matter. 

The Examiner: All right. 

Cross examination. 

Bv Mr. Smith: 

w 

Q. Mr. Heitmeyer, taking you back to station KCW at 
Portland, Oregon, you stated, I believe that there was a 
general deficit in that station at the time you came there and 
within thirty days the gross was brought up to where the 
deficit was overcome and there was soon a substantial profit 
shown. Will vou state what the deficit was when vou went 

* v 

there? A. I stated in mv answer on direct examination 

* 

that that deficit had been averaging from a few hundred 
dollars, two, three and four hundred dollars a month to a 
few thousand dollars a month, to one, two, three and four 
thousand dollars a month, depending upon the season of 
the year. 
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Q. Will you give me the total deficit when you went 
there? A. The deficit had been accumulating over 

98 a period of years since the inception of the station. I 
could not give you the exact total. 

Q. Could you give it approximately? A. I could not at¬ 
tempt to. 

Q. Was it wiped out in thirty days after you went there? 
A. No, I believe I said our monthly overhead,—-the deficit 
each month was wiped out and we were enabled to operate 
without a loss within the next thirty to sixty days. From 
that point on we built our gross revenue up to the point 
where we were enabled to operate at a profit. 

Q. Then as I understand you the deficit of the station 
was not wiped out while you were there, you merely built 
the station up to where it was making a profit? A. No, the 
accumulated deficit over a period of years was not wiped 
out. 

Q. Do you remember what the gross income a month 
was when you first went there? A. I can state it approxi¬ 
mately. I believe it was around $9,000. 

Q. A month ? A. A month. Between $8,000 and $10,000, 
shall we say? This was some time ago. 

Q. Then what was it, sixty days afterwards? A. It was 
sufficient. 

Q. Give me an approximate figure, if you can. A. I 
would say about $10,000 or $11,000. 

Q. That represented an increase of approximately 

99 $1,000 a month ? A. I would say between $1,000 and 
$2,000 a month. 

Q. Now was it about 1931 when you acquired KUJ? A. 
It was in the fall of 1930 and January of 1931 when I moved 
KUJ to Walla Walla. 

Q. You stated you acquired control of that station. What 
do vou mean bv that ? A. I bought the station. 

Q. That was in your name? A. Yes. 

Q. As an individual or was that a corporation? A. It 
was as an individual. The station, after it had been put into 
operation, was tranferred to a corporation known as KUJ 
Incorporated. 

Q. And that was a corporation you organized after you 
moved to Walla Walla? A. Yes, sir. 
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Q. How long did you operate it at Walla Walla? A. For 
one year. 

Q. One year? A. Yes. 

Q. Was there any other radio station in Walla Walla 
when you moved in? A. No, sir. 

Q. As I understood you to testify, you started out there 
with a profit? A. That is right. 

Q. Did you continue to show a profit each month during 
the year that you were there? A. With the excep- 

100 tion of one month when it became necessary for us 
to build an entirely new transmitter. That month, 

naturally, we show a loss. We did, however, show a profit— 

The Examiner: Speak a little louder. We can not hear 
you. 

The Witness: We did show a profit over our operating 
overhead. 

By Mr. Smith: 

Q. How long after you acquired the station and moved 
it to Walla Walla did you organize a corporation? A. As 
I recall it was approximately thirty to forty-five days. I 
can not give you the exact time. 

Q. What percentage of the stock did you retain in that 
corporation? A. Fifty-one per cent. 

Q. Was the other 49 per cent sold or held in the trea¬ 
sury? A. The other 49 per cent was owned by Louis Was- 
mer. 

Q. Then whom did you sell out to ? A. I sold my stock at 
the end of mv vear to Mr. Wasmer. 

Q. Can you give me two sets of figures, please, the amount 
that Mr. Wasmer paid for the 49 per cent of the stock when 
he first bought it? 

Mr. Gum: I object. 

The Examiner: It does not need to be proper cross-ex¬ 
amination. 

Mr. Gum: I object. 

101 The Examiner: It does not seem to be proper 
cross-examination. 

Mr. Gum: I object. 

The Examiner: Objection sustained. 
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By Mr. Smith: 

Q. How much did you pay for the station when you 
moved to Walla Walla? 

Mr. Gum: I object. 

The Examiner: I do not think that is cross-examination, 
Mr. Smith. 

Mr. Smith: I would like to state the purpose and see 
whether or not the Examiner wants to go into it. This man 
has been with a number of broadcasting stations. He has 
been in the business and he sold out a going concern. I 
w T ant to know whether he is in this business to build up a 
station and sell it to somebody. 

The Examiner: I will let him answer. 

The Witness: Will you restate your question ? 

By Mr. Smith: 

Q. How much did you pay for the station originally? 

Mr. Gum: I object. If he wants to know whether this 
man plans to sell out he must ask him that, but this line of 
questioning is not relevant, I submit. 

The Examiner: I will let him answer. 

Mr. Gum: May I have an exception, Mr. Examiner? 

The Examiner: Yes. 

The Witness: Will you restate your question? 

Mr. Smith: Bead the question, Mr. Reporter. 

(The question was read by the reporter.) 

102 The Witness: I bought the station when it was 

operating at Longview, Washington, for $5,000. 

The Examiner: Just a minute. Do you wish to amplify 
your exception now? 

Mr. Gum: No, I do not, Mr. Examiner, other than I 
stated, that I think this is not proper cross-examination. 

The Examiner: Proceed. 

By Mr. Smith: 

Q. Do you recall how much Mr. Wasmer paid for the 49 
per cent originally? A. Mr. Wasmer put into the station an 
amount of money which I believe was $7,500. 

Q. Do you recall how much he paid you for the 51 per 
cent of the stock when you left? A. I relinquished that 
stock to him without deriving any gain from it. 
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Q. You just gave it to him? A. I did. 

Q. The station was making money? A. That is right. 

Q. There was no other consideration whatsoever? A. 
None whatsoever. 

Q. Then you came back, after giving the station away, to 
KGW as manager again ? A. That is right. 

Q. Who owned KGW? A. The Oregonian Publishing 
Company. 

Q. What salary did you get at Station KNX while 
103 you were there? A. My salary at the time of leaving 
was $75 a week. 

Q. How much was it when you went there? A. $50 a 
week. 

Q. How long were you there? A. Two and one-half 
months. 

Q. Now, when did you first come to Salt Lake City? A. 
In January, 1934. 

Q. That was prior to the time you went to Hollywood? 
A. It was after I had gone to Hollywood. 

Q. I just want to try to connect this up in my own mind. 
You came to Ogden in March, 1935, is that correct? A. That 
is right. 

Q. Where were you employed immediately preceding 
coming to Ogden? A. Hollywood, KNX. 

Q. You were there for three months, isn’t that correct? 
A. I was there for approximately two and one-half months. 

Q. That is from sometime in January of this year up un¬ 
til about the first of March? A. I think I can clarify this 

* 

for vou. Mv answer in mv direct examination stated that 
» • * 

I came to KLO in March. It further stated that I made a 
trip to Ogden and Salt Lake in January for the purpose of 
making an investigation. 

The Examiner: A little louder, please. It is difficult to 

hear you. 

* 

The Witness: I further stated that I made a trip to Og¬ 
den and Salt Lake City in January for the purpose of 
making an investigation. 

Bv Mr. Smith: 

Q. I should have asked this question a moment 
ago when I was talking about KUJ. I am a little bit 


104 
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interested in the consideration, or lack of it, when you dis¬ 
posed of the station. Was the original money paid for that 
station your money or w’as it Mr. Wasmer’s money? A. 
It was money that Mr. Wasmer had loaned me. 

Q. That explains the transaction whereby you gave him 
the station, is that correct? A. No, that does not. 

Q. What is the explanation for that kind of a business 
transaction? A. It may not be logical, but it is actual. I 
gave up my interest in KUJ voluntarily because my family 
insisted that I return, or rather, because of domestic ar¬ 
rangements which made it highly desirable for me to re¬ 
turn to Portland. 

Q. Well, I suppose those conditions have been corrected 
now so that you are free to move to Salt Lake City? A. I 
am in Ogden. 

Q. When you first came to Salt Lake and Ogden in Jan¬ 
uary, I believe you said of 1935, how long did you re¬ 
main there then? A. Three days, I believe. 

Q. Three days? A. Yes. 

Q. Did you make a survey during those three days to 
determine whether or not you should file an application 
for this station? A. No. 

Q. When did you first decide to do that? Before coming 
to Salt Lake City or afterwards? A. Before coming 
105 to Salt Lake Citv. 

Q. But you had never been there before, had you? 
A. I had been through Salt Lake City. I had never spent 
any time in Salt Lake City. 

Q. Do you recall on what date you prepared your appli¬ 
cation? A. On the 12th day of January, 1935. 

Q. And where did you prepare that, do you remember? 
A. Yes. In Hollvwood. 

Q. And where was your residence at that time, do you 
know? A. In Burbank. 

Q. Where was your mailing address at that time? A. My 
family was still in Portland, I still had my home in Port¬ 
land. It was my intention at that time to bring my family 
down to Hollvwood or to Salt Lake, wherever I should 
eventuallv situate mvself. 

* f 

Q. Now, I am interested in the KLO deficit, the cleaning 
up of those deficits. What was the nature of the staff of 
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KLO at the time you came there? A. I do not quite under¬ 
stand vour meaning bv “nature of the staff”. 

Q. What was the number of personnel employed there? 
A. Essentially the same as it is now. I believe there were 
eight persons employed at KLO. 

Q. Did they have a manager? A. Yes 
Q. Is he still there? A. Yes. 

106 Q. With the station? A. Yes. 

Q. In what capacity? A. As assistant manager 
and advertising manager. 

Q. Who owns KLO? A. It is owned by the Interstate 
Broadcasting Corporation. 

Q. Who owns that? A. The Interstate Broadcasting Cor¬ 
poration is owned by a number of stockholders. The ma¬ 
jority stockholder is A. L. Glasman, the publisher of the 
Ogden Standard Examiner, a busi-man of Ogden. 

The Examiner: What is your position with KLO now? 
The Witness: Manager. 

The Examiner: Manager? 

The Witness: That is true, yes, sir. 

Bv Mr. Smith: 

Q. How far is KLO from Salt Lake City ? A. Ogden is, 
by road, 38 miles from Salt Lake City. 

Q. That is by road? A. Yes. 

Q. What would that be about by airline, approximately? 

A. I believe 32 miles. I have measured it on the map. If I 

am correct I think it is exactly 32 miles from the center of 

one citv to the center of the other city. 

•> * 

Q. You say that you have about the same job now that 

vou had when vou came there? 

* » 

Mr. Gum: I object. 

The Examiner: What is the purpose of that, Mr. 
Smith ? 

107 Mr. Smith: I think he stated it. I am asking him. 
I want to refresh his memory. 

Mr. Gum: I move to strike out his other answer, Mr. Ex¬ 
aminer, as not proper cross-examination. 

Mr. Smith: This man came here and told us how he has 
saved broadcasting companies, how he is a savior of broad¬ 
casting companies, to show he was qualified, as you said. 
I want to find out about it. 
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Mr. Gum: We were not allowed to go into great detail, 
Mr. Examiner. 

The Examiner: Try to avoid the details, Mr. Smith. 

By Mr. Smith: 

Q. What did you do upon coming to KLO to increase its 
revenue ? 

Mr. Gum: I object. 

Mr. Smith: That is a great loop hole. 

The Examiner: State your objection. 

Mr. Gum: May I make my objection clear on the record? 

The Examiner: Yes, sir. 

Mr. Gum: We were not allowed to go into that. I had my 
questions and wanted to go into the steps that were taken 
in each case here, where Mr. Heitmeyer had improved the 
condition of a station, and we were not allowed to do it. 
Now, I submit if we were not allowed to do it on direct 
examination they certainly should not be allowed to do it 
on cross-examination. It is improper cross-examination. 

Mr. Smith: I took a note on your direct examination that 
the witness testified he cleared up the KLO deficit and paid 
up all the back bills. 

108 The Examiner: You are now inquiring as to what 
manner he proceeded to do that? 

Mr. Smith: Yes. 

Mr. Gum: I wanted to do it on direct examination with 
each station and I was not allowed to do it. I submit it is 
not proper cross-examination. 

Mr. Smith: If you v r anted it in on direct you should not 
object on cross. 

The Examiner: I will let him answer. 

Mr. Gum: If it is not fair to one it is not fair to another. 

The Witness: Will you restate the question? 

Mr. Smith: Read the question, Mr. Reporter. 

(The question was read by the reporter.) 

The Witness: I simply applied what I believed were 
sound business principles to the operation of the station. 
The first thing I did, one of the first things that I did was 
to cause a new r transmitter to be installed, so that the trans¬ 
missions of the station were clear and strong, to provide a 
proper vehicle for the transmitting of the station’s pro¬ 
grams. Another step was to properly school our announc- 
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ers in the right kind of presentation of advertising copy and 
program material. 

By Mr. Smith: 

Q. Can you cut this short ? A. You asked me what I did. 

You have asked me what steps I took. 

Q. Can you give it to me in dollars and cents, what the 

gross monthly receipts were when you came there and what 

thev are now? 

* 

109 Mr. Gum: Just a minute now. I submit that he 
asked a question and the witness is answering it. 

Now, the witness should be allowed to answer one question 
at a time. 

The Examiner: Yes, I will let him complete his answer. 
By Mr. Smith: 

Q. Go ahead. A. Further than that, I caused and per¬ 
sonally directed the program arrangement of the station 
to be improved to a point where the local people would listen 
to our program, something that had not been done previ¬ 
ously. Further than that, I organized a sales department. 
Together with this sales department we increased the num¬ 
ber of local advertisers on the station from 18 at the time 
I went to the station to in excess of 100, sixty days from 
that time. Those, briefly, are some of the important steps 
taken. 

Q. You have then a hundred advertisers on KLO now? 
A. I think we have more. I could not give you the exact 
number. 

Q. You say that you caused a new transmitter to be in¬ 
stalled. That was on your recommendation, as one of the 
improvements? A. That was partially so, yes. 

Q. And the sales department you organized, you in¬ 
creased the staff, did you ? A. No, we had two salesmen at 
the time I went there, and we continued with two salesmen. 

Q. Now, will you give me the gross revenue, approxi¬ 
mately If you do not know the actual per month when 
you first went there, will you give it approximately? 

110 A. It was slightly in excess of $300 for February. 

Q. A month? A. Wait a minute. May be that was 

$400. 

Q. For the month ? A. For the month. 
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Q. What is it now? What was it during the month of 
September? A. September was a low month. I think the 
lowest we had was around $2,400 or $2,500. 

Q. Now, what were the operating expenses of the station 
when you came there? A. Around $1,400. 

Q. Have they changed materially since? A. No. 

Q. They are about the same? A. They have increased 
probably $100. 

Q. Are you in charge of the books and records at KLO? 
A. We have an auditor for the handling of the records. 

Q. I mean do you have access to the books and records? 
A. Yes. 

Q. Do you know what is going on in the way of financial 
dealings and so forth? A. Yes. 

Q. Could I see those two statements you have there? 
A. Were these entered as exhibits? 

The Examiner: No, I do not think so. 

Mr. Gum: I object, Mr. Examiner. 

Mr. Smith: The witness used them for testifying on di¬ 
rect. 

The Examiner: They were not admitted in evi- 
111 dence and you will not be permitted to cross-examine 
on them. 

By Mr. Smith: 

Q. Have there been any stock assessments since you were 
there at the station? A. There was one stock assessment 
which was called prior to the time I came to the station. 

Q. None since? A. None since. 

Q. What was the stock assessment on the books and rec¬ 
ords in February of 1935? A. That is something I could 
not tell you. 

Q. Can you not refresh your recollection from the paper 
in front of you? A. No. 

Q. What was the stock assessment on the books in Octo¬ 
ber of 1935? A. I could not give you the amount. 

Mr. Smith: Mr. Examiner, we have a case here of the 
witness using certain financial statements to testify on di¬ 
rect but refuses to give the answers on cross-examination, 
when it is right there. 

Mr. Gum: Mr. Examiner, I submit the witness has an¬ 
swered. 
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Mr. Smith: He says he is unable to state it. It is right 
in front of him. 

Mr. Gum: He savs the stock assessments were made be- 

* 

fore he came to the station. He has no personal knowledge 
of it. He has answered it. 

The Examiner: I do not remember if there are any facts 
in this record that were taken from the document 

112 vou refer to. It was offered in evidence and I re- 
jected it. 

Mr. Gum: I object to the question anyway, Mr. Examiner. 
Mr. Shinnick: I have not objected to this cross-examina¬ 
tion so far, but I distinctly recollect that the witness gave a 
very glowing description of the progress that was made in 
Station KLO after he became manager. He also gave an 
account as to how bad its finances were when he came there. 
I think it is perfectly proper on cross-examination to testify 
what the witness means when he states the station is suc¬ 
cessful at one time and not at another. 

The Examiner: That is exactlv what counsel is doing 
now. 

Mr. Smith: I would like to develop it, if it is a fact. I do 
not know whether this station was brought out of the hole 
through operation, this man’s successful operation, or 
whether it was brought out through stock assessments. 

The Examiner: I will permit you to do that. 

The Witness: Ask me that again. 

Bv Mr. Smith: 

Q. Now, will you refresh your recollection and state what 
stock assessments were made in Februarv of 1935? Will 
you state what the stock assessments were? 

Mr. Gum: I object. 

The Witness: I do not know what they were. 

Mr. Gum: It is not proper cross-examination. 

The Examiner: The witness testified before that he did 
not know. 

Mr. Smith: I saw it on the statement myself when he 
handed it to me. 

The Examiner: I am not going to permit you to 

113 cross-examine this witness on a document which is 
not in evidence. If he refreshed his memorv from 

90 

that document on direct examination there was no objec- 
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tion to his so doing. You cannot cross-examine him on it 
now. 

By Mr. Smith: 

Q. Did you have a financial statement of KLO for Febru- 
arv and October before vou when vou testified on direct ex- 
animation which you referred to ? 

Mr. Gum: I object to that as immaterial. 

The Examiner .* I will let him answer that question. 

The Witness: I had. 

Mr. Smith: In view of that, Mr. Examiner, may he 
answer my question? 

The Examiner: Not bv referring to anv document. If 
he can answer it without so doing, all right. I think I made 
myself clear. I am not going to permit you to cross-examine 
this witness on a document which is not in evidence. I hope 
I made myself clear on it. You might just as well not pur¬ 
sue it any further, because you are not going to be per¬ 
mitted to do it. Now, do you want an exception to my rul¬ 
ing? 

Mr. Smith: No, I do not want an exception. 

The Examiner: All right. 

By Mr. Smith: 

Q. Now, Mr. Heitmeyer, who assisted you in making the 
survey in Salt Lake City? A. Mr. Thomas, Lou Thomas. 

Q. Do you know what his broadcasting experience has 
been? A. His broadcasting experience is fully set forth in 
his testimony. 

114 Q. Who paid Mr. Thomas? A. I did. 

Q. How much? A. $50 a week. 

Q. How long did you employ him? A. Exactly three and 
one-half weeks, or approximately three and one-half weeks. 

Q. What was the scope of his employment? A. To make 
a survey of the advertising possibilities in Salt Lake City. 

Q. Now, confining ourselves to your survey, do I under¬ 
stand that the $2,290 worth of signed contracts were the re¬ 
sult of your effort in Salt Lake City? A. No. 

Q. What represents yours and what represents Mr. 
Thomas’? A. I cannot give you the exact amounts. The 
contracts in the exhibit will show the signature of the person 
who solicited the advertising. 


4 
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Q. Are those contracts in evidence ? I mean are they part 
of the depositions ? A. They are. 

Mr. Berry: Mr. Smith, those contracts that you refer to 
are already filed as Exhibits to the depositions. 

Mr. Smith: I understand thev are in here. 

By Mr. Smith: 

Q. I show you this group of depositions with some ex¬ 
hibits attached. Are those the contracts about which we 
are now talking? A. Thev are. 

115 Q. Do you know how many of those contracts there 
are? A. Approximately 21 or 22. 

Q. Can you tell from those contracts which ones you 
negotiated for and which ones Mr. Thomas did? A. I be¬ 
lieve I can. 

Q. Will you do that please ? A. Shall I name them ? 

Q* Yes, please. A. W. H. Wright & Sons, my own. Patio 
Springs. 

Q. Whose is that? A. That is mine. 

Q. Did you contact this advertiser yourself? A. Yes. 

Q. Is this advertiser a Salt Lake City concern? A. No, 
that is Ogden. 

Q. And the Utah Hot Springs, what is that? Is that a 
Salt Lake City advertiser? A. No, that is located at Ogden. 
There is a contract signed by Mr. Thomas, the Daynes 
Jewelry Company. The Boyle Furniture Company %vas 
signed by Mr. Haller. The Excelsior Products Company 
was signed by Mr. Thomas. The J. Freshman Jewelry 
Store was signed by Mr. Thomas. The Scliubacli Optical 
Company was signed by myself. The Capitol Theatre was 
signed by myself. Gus F. Koehler was signed by myself. 
Melody Lane, signed by myself. American Research & De¬ 
velopment Company signed by Mr. Thomas. Lloyd Tailor¬ 
ing Company signed by Mr. Thomas. Cruser Jewelry Com¬ 
pany signed by Mr. Thomas. The Rocky Mountain 

116 Sportsman signed by Mr. Haller. Barr Chevrolet 
signed by Mr. Eldredge. Paramount Theatre, signed 

by myself. Victory Theatre, signed myself. Utah En¬ 
graving Company, signed by Mr. Eldredge. Crazy Crystal 
Distributing Company, signed by myself. Uca-Pak Manu- 
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facturing Company, signed by myself. The New Method 
Cleaners, signed by myself. 

Q. What is to be the nature of the program broadcast 
by the Crazy Crystal Company? A. That planned for them 
to sponsor a news program and broadcast announcements. 

Q. What is that company engaged in? A. The distribu¬ 
tion of Crazv Water Crystals. 

* * 

Q W T hat are they, do you know? A. Crazy Water Crys¬ 
tals. 

Q. Is that a sort of laxative or something? A. It is a 
medicinal preparation. 

Mr. Berry: Is that Crazy Crystals? 

The Witness: Yes. 

By Mr. Smith: 

Q. Do you have any knowledge of whether or not any of 
these potential advertisers here are using existing stations 
now for advertising? A. I could not say authoritatively, 
no. 

Q. Are any of them by any chance using KLO in Ogden? 
A. The Wright Department Store is. 

Q. How about the other one ? A. Boyle’s is using it. 

Q. In building up a station, considering your experience 
in building up stations to where they show a profit, 
117 what has been your policy with regard to the use of 
phonograph records and electrical transcriptions? 

Mr. Gum: I object. 

The Examiner: Objection overruled. 

The Witness: WTiat do you mean by “policy”? 

By Mr. Smith: 

Q. Just that. What has been your policy in the use of 
them. A. I found that such program material, properly 
presented, constitutes a form of radio service which is en¬ 
joyed and listened to by an appreciable number of radio 
listeners, but only when properly presented. 

Q. What is to be the nature of the program broadcast 
for the police department? A. Daily bulletins, police bul¬ 
letins. 
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Q. Do you know whether or not the police department of 
Salt Lake Citv has its own radio station? A. Yes, for com- 

•f * 

munication with its own units, not with the public. 

Q. Now, your Exhibit 1, is that to be typical of the daily 
program? A. That is calculated to be, but only in this re¬ 
spect, that it has been made up with sufficient flexibility to 
make possible the inclusion of a far greater number of local 
programs than are shown in this schedule. 

Q. Have you made any calculation as to the number of 
hours that you intend to broadcast phonograph records 
and transcriptions, and the number of hours you intend to 
put on local talent, based on this daily program, Ex- 

118 hibit 1? A. I have calculated to devote from 35 to 45 
per cent, or within that limit, if it is possible, to local 

programs. That is partially shown by this proposed sched¬ 
ule. 

Q. Now, I take it on your Exhibit 1 the “R” in paren¬ 
thesis indicates records, is that correct? A. Yes. 

Q. Now, all record programs are not indicated by the 
“R”, are they? A. Yes. 

Q. Everyone? A. Unless there has been a typographical 
error in copying it they are all indicated. 

Q. I am referring now to Eddie Duehin’s Rochestra on 
page 2, 4:30 to 4:45. A. There seems to have been, in that 
event a typographical error. However, that is definitely an 
exception. 

Q. That will be recordings? A. The Eddie Duchin’s pro¬ 
gram there would be from recordings. 

Q. I think there is another one I want to find out about. 
The Mills Brothers, 1:30, on the second page, is that also a 
recording? A. That is recording. Did you find any others? 

Q. That is all I found. I made a calculation on this daily 
program of the phonograph records and electrical tran¬ 
scriptions to be eleven and one-half hours a day. Does that 
sound about right to vou? A. In what sense? 

Q. Eleven and a half hours per day devoted to 

119 phonograph records and electrical transcriptions. A. 
As shown on this schedule, that schedule further 

shows on pages 3 and 4 a list of the sources of program mat¬ 
ter to be drawn from, which comprises what would be fitted 
into the schedule. 
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Q. Now, you are going to broadcast a kiddie program dif¬ 
ferent than is now being broadcast in Salt Lake City, are 
you? A. We are going to try. 

Q. Are there any such programs now being broadcast over 
existing stations? A. There is one in the afternoon over 
KDYL. KSL has recently discontinued its children’s pro¬ 
gram. 

Q. Is the KDYL program a daily feature? A. I believe 
it is, excepting Sunday. 

Q. Do you intend to remain as general manager of KLO 
if this application is granted? A. I intend to retain my 
connection with KLO in a supervising capacity. I will not 
make my residence in Ogden. 

Q. How much time do you expect to devote to the Salt 
Lake City station ? A. I expect to make my headquarters in 
Salt Lake City and would devote a majority of my time in 
that city. 

Q. Have you made a calculation as to how much time that 
managership would be ? 

Mr. Gum: I object. 

The witness: That would depend upon circum- 
120 stances. 

The Examiner: Objection overruled. 

By Mr. Smith: 

Q. You have an application pending for Cheyenne, 
Wyoming too, do you not ? A. I do, yes. 

Q. What is your salary at the present time? A. $300 a 
month. 

Q. Do you have any definite contractual arrangements 
with any of your proposed staff in Salt Lake City? A. I 
have definite contractual arrangements with all of my de¬ 
partmental heads. Two of these contracts are part of the 
depositions, and I attempted to introduce a third contract 
this morning. 

Q. And are the salaries mentioned in your Exhibit No. 
3 the salaries agreed to between you and the person that 
you intend to employ? A. Verbally, yes. 

Q. How much do you intend to pay Mr. Fitzgerald? A. 
That is show on there. I think $175 a month. 


86 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 

Q. $175. Now, I am interested in having you tell me what 
is to be the scope of Mr. Fitzgerald’s duties. A. He is to 
be program manager. 

Q. What will be the nature of his responsibilities? A. 
The supervision and direction of programs and continuity. 
He will have, as an assistant, a continuity writer to handle 
that phase of his program activity. 

Q. I want to read a statement to you and ask you whether 
this is your idea of what Mr. Fitzgerald’s duties will be. 

Mr. Gum: Mr. Examiner, at this point I would like to 
ask that counsel is reading from the contract of em- 
121 ployment that we were not allowed to introduce into 
evidence this morning. 

Mr. Smith: I do not know. It is marked Applicant’s 
Exhibit No. 2. 

The Examiner: That is not admitted. 

Mr. Gum: That was not admitted. If it was not ad¬ 
mitted on direct I submit it could not be admitted in¬ 
directly here on cross-examination. 

The Examiner: Objection sustained. 

Mr. Berry: There is one thing about this, Mr. Examiner. 
These witnesses and counsel referred to a paper as a con¬ 
tract. I object to it being referred to as a contract before 
the Commission. If they want to refer to it as some paper, 
3’our Honor can pass on it whether it is a contract of not. 
I have seen that paper. Frankly, I do not think it is a con¬ 
tract, but of course that is a question for the Commission 
and for the Examiner to pass on. They have used the word 
“contract”. Of course I take it they are using it very 
loosely and not technically. If they are proceeding on that 
theory I do not object, but I do not think the paper that they 
are referring to as a contract is a contract. 

The Examiner: The document is not admitted in evi¬ 
dence. 

Mr. Berry: That is a copy of the ones in the deposition. 
Copies of these papers are in these depositions. 

Mr. Gum: Not this one. 

Mr. Berry: Of course, if I am mistaken about that I will 
withdraw that remark. 

Mr. Gum: This is a contract that I tried to introduce 
this moraine as Exhibit No. 2, the contract between 
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122 Mr. Heitmeyer and Mr. Fitzgerald. We were not al¬ 
lowed to introduce it into evidence. Now, counsel is 

trying to read portions of it and get it into the record in¬ 
directly. 

Mr. Smith: You recall I tried to help you to get it in. 
The Examiner: I suggest counsel not cross-examine on 
that document. 

Mr. Smith: I will ask the witness this question. 

By Mr. Smith: 

Q. Will the station manager of the proposed station as¬ 
sume full responsibilities for presentation, preparation and 
production of all programs broadcast? A. I will be the 
station manager, and Mr. Fitzgerald— 

Q. You can answer the question either yes or no. A. I am 
answering it. I will be the station manager and Mr. Fitz¬ 
gerald will be the program manager. 

Mr. Smith: Now, I would like to have the witness answer 
the question. 

The Examiner: Answer the question. 

Mr. Smith: Will you read the question? 

(The question was read by the reporter) 

The Examiner: Answer that question yes or no. 

The Witness: No. 

The Examiner: All right. 

Bv Mr. Smith: 

Q. Have you a definite contractual arrangement with Na¬ 
tional Broadcasting Company for transcription service? 
A. No, I have not. I have been in negotiations with N. B. C. 
for some of this some of this service. They are send- 

123 ing a representative to Salt Lake City to discuss 
these arrangements with me on or around November 

1st, according to what I have heard from Mr. Egner, the 
manager of the transcription division. 

Q. Have you any definite contractual arrangements with 
the MacGregor Sollie concern? A. I have. 

Q. Do you have that .contract with you? A. I have. I 
haven’t got it in duplicate. I have the original of the con¬ 
tract. 
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Q. Will you state what that service costs you per iponth ? 
A. $50 per month. » 

Mr. Berry: If he is going to testify to papers I want 
him to introduce them so there will not be any question 
about it. If he is not going to introduce them, then I ob¬ 
ject to him testifying about it. I want to keep the record 
straight. 

Mr. Gum: May we introduce this in evidence at this 
time, Mr. Examiner, and have leave to file a duplicate, if you 
vrant it? 

The Examiner: Is there any objection? 

Mr. Berry: I have no objection. 

Mr. Smith: I have no objection. 

Mr. Berry: The point I make, so the record will be clear, 
I do not want the question raised on cross-examination that 
he was permitted to testify from a memorandum or a paper, 
and then when I ask him about it they say that is not in 
evidence. I want to ask him about it and I want it in evi¬ 
dence, so there will not be any question about it. 

Mr. Ewing: I have no objection. 

The Examiner: It mav be admitted. 

124 (The document referred to was received in evi¬ 
dence, marked “Applicant’s Exhibit No. 4, Docket 
No. 2980”, and is filed with the transcript in the possession 
of the Commission.) 

The Examiner: You will supply a duplicate, Mr. Gum? 

Mr. Gum: Yes. 

May I interrupt, Mr. Smith? 

Mr. Smith: Sure. 

Mr. Gum: Mr. Examiner, going back to Mr. Smith’s ques¬ 
tions a while ago about the financial statement, this morn¬ 
ing we were not allowed to introduce them in evidence. If 
there is no objection we would like to do so at this time. Let 
them ask the witness all the question about them that they 
want. 

Mr. Wayland: I object to that, Mr. Examiner. 

The Examiner: I do not think that is in correct form. 

By Mr. Smith: 

Q. Since you do not have a contractual arrangement with 
N. B. C., upon what basis did you arrive at the $225 a month 
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figure for the transcription libraries of N. B. C. and the 
MacGregor Sollie? A. Through a very simple process of 
addition. N. B. C. would cost $175 a month and the Mac¬ 
Gregor Sollie would cost $50 a month, or a total of $225. 

Q. $175 a month? A. That is right. 

Q. Do you have a contractual arrangement with the 
United Press Nevrs Service? A. The same situation ap¬ 
plies to the United Press as to N. B. C. excepting in 

125 this sense— 

Mr. Berry: If he has got a paper there from which he is 
going to testify we want the paper and not his interpretation 
of what the paper means. We can read it and interpret it 
as well as he can. 

The Witness: The United Press will not issue contingent 
contracts. I have a letter from George D. Crissy, manager 
of United Press for Utah, Idaho and Montana, on United 
Press Association letterhead, dated October 22, 1935. The 
text of this letter reads— 

Mr. Berry: We object to the letter. It is hearsay. 

The Examiner: Objection sustained. You can just 
answer the question without referring to the document. 

The Witness: I have definite assurance— 

The Examiner: I do not want all this detail. It is of no 
interest to me. 

The Witness: I have definite assurance from the United 
Press that their service will be available. 

Bv Mr. Smith: 

Q. Now, you have listed under your estimated operating 
expenses, $130 per month for that United Press service. 
Where did you get that figure ? A. That is a tentative figure 
given me by Mr. Crissy. 

Q. Assuming that that service actually costs in excess of 
$500 a month, do you still think you would broadcast it? A. 
It does not. You cannot assume it. 

Q. Just making that assumption. A. Why assume it? It 
would not cost me tnat much. 

126 Q. Assume that it did, would you still broadcast 
it? A. I can not answer on the basis of an assump¬ 


tion. 
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Q. Well if it did cost that much, do you not know now 
whether or not you would pay for it? A. But it does not. 
I know. 

Q. Are you not able to answer yes or no, if it did? A. I 
do not know whether I would or not. 

Q. Now there was considerable testimony in the deposi¬ 
tions was there not, concerning' the proposed transmitter 
site as specified in the application? A. I believe there was. 
I do not know whether that was automatically stricken from 
the record or not. 

Q. Where was that site? 

Mr. Gum: I object. There was no testimony as to that. 

By Mr. Smith: 

Q. Where was the transmitter site that you specified in 
the application? 

Mr. Gum: I object. There was no testimony offered on 
direct examination on the site, or the proposed site of the 
transmitter. 

The Examiner: I think there was something in there that 
it was to be at the same place the studio was to be located. I 
will let him answer. 

The Witness: The transmitter site shown in the applica¬ 
tion is at the same site where the proposed studios would 
be located, at Third and Main Streets in Salt Lake City. 

Mr. Berry: Main and what? 

127 The Witness: Third. 

By Mr. Smith: 

Q. How much rent do you propose to pay for your 
studios? A. I think $100 per month. It is shown on that 
schedule there. What is it? 

Q. It says $50, but it has a note which reads “This rep¬ 
resents half of the figure.’’ I do not know what it is. A. 
Oh, yes. $50 a month. 

Q. Is that to be the rent ? A. That is to be the rent, yes. 

Q. What does this mean, this note, “This represents half 
of the figure in option?” A. I have an option on certain 
floor space in that building, approximately one-half of 
which would be used and charged against the studio opera¬ 
tions. 
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Q. And what would the other half be charged against? 
A. The other half would be sub-leased. 

Q. Sub-leased? A. Yes. 

Q. Now have you set up in this proposed cost any figure 
as to what the transmitter building is going to cost? A. 
'Well the transmitter itself would be located with the studios. 
That was the intention. There would be no separate build¬ 
ing. 

Mr. Smith: Will the Examiner advise me whether or not 
he permitted testimony to go in as to another separate site 
other than specified in the application, or are they bound by 
the application? 

The Examiner: There was no other site men- 
128 tioned. I think the testimony was they would locate 
the transmitter at the site specified in the application, 
or at some site acceptable to the Engineering Department 
of the Commission. 

By Mr. Smith: 

Q. Mr. Heitmeyer, does the $100 a month rental figure in¬ 
clude the studios at transmitter site? A. That is for the 
space in the building for which we now have an option. 

Q. How much monev did vou sav you had in the bank? A. 
$40,000. 

Q. Is that your money? A. Yes. 

Q. Did you borrow any or all of it? A. I forrowed all 
of it. 

Q. All of it? A. All of it. 

Q. From whom? 

Mr. Gum: I object. If the man has the money available 
it is immaterial where he got it from, so long as he has it. 
This is one line of questioning that we really are going to 
object to. 

Mr. Smith: And we really are going to go into it, if we 
can. 

Mr. Wayland: I do not think the objection is founded on 
good grounds. It is up to the Commission to find out where 
the money came from. 

The Examiner: You may answer. I will overrule 
133 all objections. Answer the question: From whom 
did you borrow it? 
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The Witness: I borrowed this money from Mr. A. L. 
Glasman, Ogden, Utah. 

Bv Mr. Smith: 

134 Q. Now, Mr. Heitmeyer, when was the money bor¬ 
rowed? A. The money was placed on deposit in 

the Commercial Security Bank on October 22, 1935. It was 
not placed on deposit prior to that time because the in¬ 
terest on this money represents a sizeable amount of cash 
and I wanted to save that expense. 

Q. On October 21 of this year did you have $40,000? A. 
I had the promise of $40,000. 

Q. That is all you had. In other words, you did not have 
anv monev before October 22, is that correct? A. I had the 
definite assurance, which was a good as the money. That 
proves it right here (indicating bank book). 

Q. You had no money? A. Not in the bank. 

Mr. Ewing: On what dav? 

The Witness: I did not have this money in the bank (in¬ 
dicating bank book). 

By Mr. Smith: 

Q. In January of this year you stated in your applica¬ 
tion that you had in excess of $20,000. Will you tell us 
about that $20,000? Was that represented in the promise of 
of Mr. Glasman? A. No. 

Q. Where did you intend to get that? Did you have it? 
A. I had it practically arranged for through the estate of 
my father and my mother, deceased at that time. 

Q. But you did not have $20,000 at that time, did 

135 you? I am not talking about your relatives. A. It 
was available to me. 

Q. But you did not have it? A. No, not in the bank. 

Q. Now the loan you say was made on October 22 from 
Mr. Glasman? A. The negotiations for the loan were made 
long prior to that time. 

Q. When was the thing actually consummated? On Octo¬ 
ber 22 ? A. The money was put in the bank on October 22. 

Q. Did you sign a note for this money? A. I made an 
agreement with Mr. Glasman regarding it. 

Q. Did you sign a note ? A. I would not call it a note. 
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Q. Do you have a copy of the agreement here ? A. I have 
no copy of the actual agreement, no. 

Q. Not with you? A. Not with me. I have what might 
be construed as a contract with Mr. Glasman regarding this 
monev. 

Q. Well, what do you have there that might be construed 
as the contract? Is that the document upon which the money 
was borrowed? A. That is right. 

Q. Are there any other contracts then? A. No, sir. 

Q. Besides this one? A. None. 

136 Q. May I have that? A. Yes. 

Mr. Gum: Yes, sure. Mr. Examiner, may be this be sub¬ 
mitted in evidence? This is not a completed contract. We 
propose to submit the formal contract. 

The Examiner: This is a memorandum of agreement? 

Mr. Gum: Yes, this is a letter, as I understand it, to Mr. 
Heitmeyer, and a letter from Mr. Heitmeyer to Mr. Glas¬ 
man. Isn’t that right? 

The Witness: That is right. 

Mr. Way land: What does that include? Is that just the 
negotiations working up to a contract? 

Mr. Gum: No, the money was actually on deposit, as I re¬ 
call, but we propose to submit a definite contract, a legally 
binding contract on the agreement. 

Mr. Berry: I do not know whether the Commission wants 
to be bound by that until we see the preliminary negotia¬ 
tions. I do not want to agree to that until I see what the 
paper is, because the Examiner will have to pass on this, 
he will have to base his case on evidence as that we have 
never been able to cross examine the man on. 

The Examiner: This letter and answer constitutes the 
memorandum upon which this money was advanced to you? 

The Witness: That is true, sir. 

Mr. Smith: I would like to proceed while Mr. Berry is 
looking it over. 

The Examiner: All right. 

Mr. Smith: We will come back to that. 

137 By Mr. Smith: 

Q. Is there any provision made whereby Mr. Glasman 
may withdraw the $40,000? A. None. 
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Q. If he should demand the withdrawal of the $40,000 
would you have to refund it to him? A. He can not de¬ 
mand it. 

Q. Beg pardon? A. He can not demand it. 

Q. Upon what do you base that? A. Because it was 
placed in the bank with a certain stipulation. Here is that 
stipulation notarized by an officer of the bank. 

Mr. Gum: May we offer this stipulation in evidence? 

The Examiner: Are you going to offer this memoran¬ 
dum? 

Mr. Gum: Mr. Examiner, this is a stipulation from an 
officer of the bank where the money is deposited, and it 
shows clearly that the money is deposited, it can not be with¬ 
drawn, it shows for whom it is deposited, in whose name, 

and what the monev is there for. 

«/ 

Mr. Smith: This is not a stipulation, it is an affidavit. 

Mr. Gum: That is the same thing. 

Mr. Smith: It does not show that the money can not be 
withdrawn. 

Mr. Wayland: I have no objection to that going in. 

Mr. Smith: I do not think it is admissible. We have the 
contract between Heitmeyer and Glasman. I do not mind 
that going in. 

The Examiner: This would only be corroborative 
138 of his testimony that the money is there. I do not 
see that it would have any place in the record. The 
memorandum concerning the agreement upon which the 
money was advanced might be pertinent. Have you read 
over those documents, Mr. Berry? 

Mr. Berry: Yes, and 1 understand one of those docu¬ 
ments, if that is the paper, or the copy that you said you 
would introduce, is the paper that he proposes to introduce. 
That is the only contract there is, you say? 

The Witness: That is the memorandum of agreement, 
Mr. Glasman’s agreement. 

Mr. Berry: Are those terms the terms of your contract, 
or do you have some other agreement? 

The Witness: We have no other contract. 

Mr. Berry: Of course that says a corporation and shows 
about how the distribution of the stock is going to be, and 
that is not before the Examiner. 
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The Examiner: Now, Mr. Witness, this document that I 
show you here, signed by Mr. Heitmeyer, that is your signa¬ 
ture? 

The Witness: That is my signature, yes, sir. 

By The Examiner: 

Q. That constitutes the basis of your agreement with Mr. 
Glasman? A. Yes, sir. 

Mr. Berry: Is there any objection to my asking the wit¬ 
ness just a question or two, so I can get the thing 
straightened out in my own mind? 

139 The Examiner: You may do that. 

By Mr. Berry: 

Q. The papers that you now propose to introduce, that 
is the letter from Mr. Glasman dated October 22, 1935, and 
your reply to it, a copy of which you have, and that consti¬ 
tutes your sole contract? A. At the present time. 

Q. Now what is it contemplated that you do in the future? 
A. Follow the terms of this arrangement. 

Q. Then when you borrowed the $40,000 was it under¬ 
stood you were going to do what you had said in your reply 
to the letter of Mr. Glasman, when you wrote to him about 
the organization of the corporation? A. With the permis¬ 
sion of the Commission, yes. 

Q. Of course it is all subject to the Commission. A. This 
arrangement would be strictly followed throughout the 
whole negotiation. 

Q. But you got the $40,000 on the theory that you were 
going to hereafter form a corporation ? 

Mr. Gum: No. 

By Mr. Berry: 

Q. Now for the point I make here is: when you borrowed 
the $40,000 it was understood that you were to form a cor¬ 
poration and Glasman was to have 49 per cent of the stock? 
He loaned you that money without any security or without 
any understanding that he was to have an interest in the 
thing? A. The understanding, as set forth in this letter, 
was that I was to have sole ownership, I was to have 

140 complete ownership and sole management of the 
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station, if it is licensed, or after it is licensed, and 
with the approval of the Commission a corporation wmild 
be formed to operate that station. I would hold 51 per cent 
of the stock, the controlling interest, and Mr. Glasman would 
hold 49 per cent of the stock in return for the money that 
he had given me if I do not pay him back at the end of five 
years the full amount. 

Mr. Berry: Go ahead, Mr. Smith. 

Mr. Ewdng: Mr. Examiner, I think the application itself 
can not be corrected. This contract discloses that at all 
times there was an undisclosed partner in the application. 
I think the application ought to go out. I think it ought to 
be through right now. 

The Examiner: Do vou wish to offer these two letters in 

* 

evidence? 

Mr. Gum: I have no objection. Yes, I would be glad to 
offer them in evidence. 

The Examiner: Is there any objection? 

Mr. Smith: Except this, that no matter how you con¬ 
strue it vou can not construe it as a contract. 

The Examiner: That is a memorandum. 

Mr. Smith: There is no showing that Mr. Glasman has 
ever accepted Mr. Heitmeyer’s explanation of the arrange¬ 
ment. 

Mr. Gum: Mr. Examiner, that is a matter I think for 
the Commissioner and the Examiner to pass on. We are 
merely offering it for whatever it is worth, together with 
Mr. Heitmever’s testimonv. 

•/ V 

141 The Examiner: Will you supply copies of each of 

those documents? 

Mr. Gum: Yes, Mr. Examiner. We have an extra copy 
of Exhibit No. 5. I ask to have these marked Applicants 
Exhibit Nos. 5 and 5-A, and I will produce an extra copy of 
Exhibit 5-A. 

The Examiner: They will be admitted, and a copy of Ex¬ 
hibit 5-A will be produced by the applicant. 

(The documents referred to were received in evidence, 
marked “Applicant’s Exhibits Nos. 5 and 5-A, Docket 
2980”, and are filed with transcript in the possession of the 
Commission.) 
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By Mr. Smith: 

Q. In order to summarize this, Mr. Heitmeyer, Exhibits 
5 and 5-A constitute the complete arrangement between you 
and Mr. Glasman, is that correct ? There is no other under¬ 
standing, either written or oral, that is not in these two 
letters? A. No, there is no other understanding outside of 
what I testified to. 

The Examiner: Speak a little louder. 

The Witness: There is no other arrangement. I will 
shorten that answer bv savins: “no.” 

The Examiner: Did you not just testify that there was an 
understanding between the two gentlemen that you would 
be the real owner and in absolute control of this station if 
a license was granted, up to the time that this Commission 
would grant the permission to transfer to a corpora- 
142 tion formed in accordance with that memorandum? 

The Witness: Yes, sir. 

The Examiner: You leave that statement in the record, 
do you? 

The Witness: I want it in the record. That is a fact. 

The Examiner: All right. 

The Witness: Thank you. 

By Mr. Smith: 

Q. Now, assuming the construction permit is granted to 
you as an individual, how soon do you intend to make ap¬ 
plication to assign that to a corporation? A. Not until the 
station is in operation and has continued in operation for a 
nominal length of time. 

Q. Do you have any understanding at all with Mr. Glas¬ 
man as to how long you will operate it in your own name? 

Mr. Gum: I object, Mr. Examiner. 

The Examiner: Objection overruled. 

Mr. Gum: May I make my objection clear, Mr. Exam¬ 
iner? The agreement here speaks for itself. The agree¬ 
ment here is clear that Hr. Heitmeyer has five years within 
which to pay this back with interest at 6 per cent. 

Mr. Smith: That has nothing to do with my question. 

Mr. Gum: Just a minute, Mr. Smith. I want to make my 
objection clear, that is all. If by the end of five years he 
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has not paid that back he might then form a corporation, 
with the approval of this Commission I take it, and if he 
cannot get the Commission's approval— 

Mr. Smith: I want to get from the witness what the ac¬ 
tual arrangement is. 

143 Mr. Gum: I say this agreement in writing speaks 
for itself, Mr. Examiner: That is my objection, that 

the agreement now that he has, these letters, speak for 
themselves. 

The Examiner: I will overrule the objection and give 
you a bill. 

Mr. Smith: Will you read the question, Mr. Reporter? 

(The question was read by the reporter.) 

The Witness: No, excepting that I am permitted, under 
that arrangement, to operate the station for five years, with 
the provision that the money be repaid with interest by that 
time. 

By Mr. Smith: 

Q. Is that to be taken as the way you construe the second 
paragraph of your letter, “With the authority of the Fed¬ 
eral Communications Commission when the stations are 
licensed and in operation, I will form a corporation for 
each station and with the approval of the Commission the 
license of each station will be transferred to that corpora¬ 
tion”? Do you interpret that to not take effect until five 
years from now? A. I have that privilege. 

Q. Is that set out in this? A. I believe it is. This is an 
informal letter. 

Q. Are not you to have five years to pay back the $40,000 
after the corporation is organized? A. No. 

Q. And after you give Mr. Glasman 49 per cent? A. No. 
Q. The answer is “no”? A. The answer is no. 

144 Q. What do you mean here when you say you will 
own 51 per cent of the stock and Mr. Glasman will 

own 49 per cent ? Is that after the five year period ? A. That 
is when the corporation is organized and if the Commission 
sanctions the transfer of the license to the corporation. 

Q. Now it is your testimony and your understanding, 
based on your arrangement with Mr. Glasman, that the 
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$40,000 which Mr. Glasman deposited can not be withdrawn 
by Mr. Glasman at any time? A. It can not be withdrawn 
by Mr. Glasman. The money is there for the sole use of 
the construction and operation of this station. The money 
can only be withdrawn by myself, by my check. 

Q. And what provision do you have, if any, with Mr. 
Glasman to reimburse him if the Commission does not ap¬ 
prove the assignment of the license from you to a corpora¬ 
tion? A. Well, I will pay him back within this five year 
period. 

Q. And if you fail then what? A. I can not foresee that 
emergency. 

Q. Aside from the $40,000 on deposit in your name, which 
money has been supplied by Mr. Glasman, you have no 
funds of your own, have you, with which to proceed with 
this station? A. No funds of a sufficient amount to do the 
job properly, no. 

145 Q. Now in your application, when you filed it you 
stated that stock was not to be sold after the con¬ 
struction permit was granted. In answering that question 
did you have in mind the organization of the corporation? 
A. Not at time time, no. 

Q. When did you first start negotiating with Mr. Glas¬ 
man concerning the $40,000? A. I believe it was in July or 
June of this year. 

Q. Of this year? A. At that time our negotiations only 
contemplated $20,000. 

Q. $20,000? A. Yes. 

Q. As I understand it only half of the $40,000 was to be 
allocated to the Salt Lake City project? A. Yes. 

Q. The balance was to be reserved for the Cheyenne Sta¬ 
tion? A. Or for any other usage. 

Mr. Smith: May I just turn this over to someone else 
while I look up my notes ? 

The Examiner: All right, Mr. Ewing, you are next in 
line there. 

Mr. Wayland: Mr. Examiner, is it all right for me to go 
ahead? 

The Examiner: Yes, sir. 

Cross examination 
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By Mr. Wavland: 

146 Q. I have only a few questions, Mr. Heitmever. 
You testified you were promotion manager of KNX, 

in charge of the sale of time and programs, and that the 
system of selling time which you installed in KNX is still 
in effect? A. No, I did not. 

Q. That is what I understood. What did you testify? 
A. Mv testimonv shows that I went with KNX with the re- 

V * 

sponsibility of organizing a promotion department, to have 
charge of the sales promotion and program promotion ac¬ 
tivities of the station. 

Q. You also testified that that included the sale of time 
programs? A. No, I mentioned nothing about the sale of 
time. 

Q. Were medical accounts taken on at KNX while you 
were there? A. I have already testified that mv function 
with KNX had nothing to do with the selling of time. 

Q. I just wanted to get that straight. When you were 
with KGW at Portland were you or were you not under the 
direction of Mr. Chatterton? A. Mr. Chatterton was mv 
immediate superior. Mr. Chatterton was assistant busi¬ 
ness manager of the Oregonian. 

Q. Then Mr. Chatterton should also come in for a share 
of the success of that station, should he not? A. I have a 
very high regard for Mr. Chatterton. 

Q. You stated when you went to KLO it was a practically 
bankrupt station and that you looked up the financial state¬ 
ments that were made by the station prior to the time 

147 you went there. I imagine you talked with some of 
the people on the staff concerning the finances, did 

you not? A. I talked with all of the staff, naturally. 

Q. Is it not true that the deplorable condition of the finan¬ 
ces of KLO was due more to the failure of the Ogden State 
Bank than poor management? A. I was given to under¬ 
stand otherwise. 

Q. Did the records show any losses in the bank on the 
part of KLO? A. I do not believe it did. I can not say 
positively. The records may have shown that. However, 
it is obvious when a station is operating with such a small 
gross billing that it does not have very much money to pay 
bills with. 
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Q. You stated that 25 per cent of your time on the pro¬ 
posed station would be taken up by civic and religious or¬ 
ganizations, did you not? A. I stated it was proposed to 
make available 20 to 25 per cent of the account for such 
uses, or such time as might be required in order to 
thoroughly satisfy the local interests that had merit. 

Q. Assuming the proposed station operates 18 hours a 
day, that means you would have approximately four and 
one-half hours of that time as a civic and religious period? 
A. The program schedule, I believe, shows that the station 
would operate 17 hours a day, and from my own analysis 
and investigations I firmly believe that there isn’t 

148 need for that much time on the air, that is not being 
supplied at the present time to properly serve these 

other organizations. 

Q. Will you name the organizations which you testified 
are anxious to obtain more time on the station? A. Those 
are all part of the record. 

Q. You have this in an exhibit? A. Yes. 

Q. Is your arrangement with Mr. Glasman the same ar¬ 
rangement as you had with Mr. Haymond at KUJ, or Mr. 
Wasmer? A. No, my arrangement with Mr. Glasman has 
been brought out in previous testimony and is clearly indi¬ 
cated by the exhibits. 

Q. What I am getting at, is the testimony you have al¬ 
ready given concerning the reason why you gave Mr. Was¬ 
mer the remaining 51 per cent of the stock in KUJ, did you 
have the same kind of agreement with him that you have 
with Mr. Glasman? A. No. 

Q. What kind of agreement did you have with Mr. Was¬ 
mer? 

Mr. Gum: I object, Mr. Examiner. There is not mater¬ 
ial. That happened years ago. That has nothing to do with 
this application. 

Mr. Wayland: He has already testified, Mr. Examiner, 
that he voluntarily gave Mr. Wasmer 51 per cent of this 
stock in KUJ. Now he is coming along with a similar deal 
with this man Glasman. 

The Examiner: I will permit him to answer. 

149 The Witness: I have no objection to telling you 
the arrangement I had with Lou Wasmer. I had ab- 
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solutely no written arrangement with him at all. Lou Was- 
mer happens to be a very good friend of mine. He is the 
operator and owner of KHQ in Spokane. I have known 
him for years. I would not hesitate to do business with 
him, and he has shown he would not hesitate to do business 
with me, on the basis of our combined worth. Lou Wasmer 
loaned me that money. I have testified as to how that sta¬ 
tion was operated and how it all ended up. I have told you 
the truth regarding it. 

By Mr. Wavland: 

Q. Do you know that within the last few days Mr. Don 
Fitzgerald has accepted a position with KGMB of Hono¬ 
lulu? A. No, I did not know that. 

Mr. Wayland: I think that is all I have, Mr. Examiner. 
The Examiner: Do you have any questions, Mr. Ewing? 
Mr. Ewing: Yes, sir, Mr. Examiner. 

176 The above-entitled matter came on for further 
hearing before Examiner P. W. Seward, in Room 

8239, New Post Office Building, October 29, 1935, at 10 
o’clock a. m. 

Whereupon Paul R. Heitmeyer a witness on behalf of 
the Applicant, resumed the stand for further examination 
and testified as follow’s: 

Cross-examination bv Mr. Shinnick: 

w 

Q. Mr. Heitmeyer, I believe you testified on direct exam¬ 
ination that viien you first became associated with Station 
KLO its finances w’ere in bad shape. A. I did. 

Q. Will you state in some little detail just how you 

177 determined the fact that the finances w’ere in bad 
shape, that is, what factors you considered and how 

you came to that conclusion? A. One very significant fac¬ 
tor, there w’as an overdrawn condition of the account in the 
bank. 

Q. That w’as not the Ogden State Bank, w’as it? A. No, 
that w’as the First Securitv Bank. 

Q. Do you know’ w’hat its gross monthly income had been 
for some period of time before you w*ent there? A. It had 
averaged I believe around $800 a month. 
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Q. And how long before that did you find that the income 
of the station had been running around $3,500 or $4,000 a 
month gross? A. I found in my perusal of the records that 
I believe for the first three months of the station’s opera¬ 
tion in 1928 or 1929— 

Q. 1929, was it not? A. 1928 or 1929.—that the gross 
billings had been running around $3,000 a month, but I 
found also that these were the results of contracts signed 
when the station was opened, which seemingly were can¬ 
celled out for some reason or other at their expiration. 

Q. Now, that period of time immediately preceded the 
failure of the Ogden State Bank, did it not? A. I do not 
know when the Ogden State Bank failed. 

Q. You did not go into the reasons for the failure at all 
in your investigation as to the financial condition of the sta¬ 
tion, or the underlying causes for its financial con- 
178 dition? A. No, I did not, directly. 

Q. You think, however, that the termination of its 
apparent early success was due to the fact that the con¬ 
tracts were cancelled out? A. I am positive of that from 
the records I had. I will sav this, I did not have available 
all of the records of the station. I did happen to find these 
particular records in some old files. 

Q. Now, with respect to the exhibits to the depositions 
that have been admitted in evidence in this case, there are 
appended a number of statements which have been desig¬ 
nated as contracts for time on the proposed station at Salt 
Lake City. A. The terminology appears to be rather gen¬ 
eral in these contracts. I will read the first sentence: 4 ‘Ad¬ 
vertiser hereby agees to lease facilities of (Salt Lake City 
Broadcasting Station) as follows: 180 broadcasts per 
month, to be broadcast six times a dav starting on or within 
30 days after the completion of said radio station, and con¬ 
tinuing till forbid.” 

Q. Will you tell the Examiner what the phrase 4 4 and con¬ 
tinuing till forbid” means? A. The common acceptance 
and usage of that clause in a contract, in my experience in 
radio, has indicated that the advertiser will use the service 
provided for a minimum period, for one month, in order 
to get the monthly rate provided in the contract. At the 
termination of that month he has the privilege of cancelling. 
These contracts were definitely presented on the basis that 
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they were contingent upon the station being licensed, 

179 with the privilege of cancellation if the advertiser 
was not satisfied with the service which we rendered. 

It is a contract which would be given to any advertiser by 
any media. 

Q. That is the media presently in existence? 

The Examiner: Will you read that question? 

(The question was read by the reporter.) 

By Mr. Shinnick: 

Q. One that is existing at the time the contract is entered 
into, not a prospective medium or agency? A. T should 
think it would be more important, as a matter of fair deal¬ 
ing in a case of this kind, where an advertiser has to de¬ 
pend entirely upon my word as to how the station is going 
to be operated. I think it indicates considerable confidence 
on the part of the advertiser in the proposed station to sign 
a contingent contract of this kind. He does not know what 
we are going to be able to offer. We have got to prove our¬ 
selves after we get on the air. 

Q. What I had in mind is there is nothing in this contract 
which prevents the new prospective advertiser from can¬ 
celling before your station has been set up, is there? A. 
Yes, he agrees to use that time, starting on or within 30 
days after the station has been placed into operation. 

Q. The contracts do not provide any penalty clause in the 
event that the broadcaster, the prospective broadcaster de¬ 
termines not to go on the air? A. Except that he has signed 
the contract and his signature indicates his intention to 
carry through with it. 

180 Q. Who is W. A. Wright ? A. A department store 
operating in Ogden, Utah. 

Q. And this contract expresses a portion of that need for 
local advertisers in Salt Lake City for another station, 
does it? A. Not as far as Salt Lake is concerned. It so 
happens that Auerbach’s, the major department store in 
Salt Lake City, is advertising over KLO in Ogden. Prob¬ 
ably Wright felt that because of the rate offered he could 
very advantageously go into the Salt Lake field in adver¬ 
tising competition to the Salt Lake department store that 
had invaded his territory. 


PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 105 


Q. Well, the effect of this contract, if carried out, would 
be to further embarrass the merchants of Salt Lake City, 
would it not ? A. I cannot sav that it would. Whv would it 
embarrass them? 

Q. Did you tell Mr. Wright that when you solicited the 
contract? A. I cannot see where it would embarrass them. 

Q. Would it not take trade away from Salt Lake City? 
A. The two cities lie in a mutual trade area. Their mer¬ 
chants have advertised in Salt Lake newspapers, and Ogden 
merchants are advertising over KSL. 

Q. Where is the need for an additional station in Salt 
Lake City if this mutual trade area is already served by a 
Salt Lake station? A. You are picking on one isolated point 
here. I am showing that contract is a valid and legitimate 
contract for business men on the proposed station, 

181 to show we can operate it with a volume of business 
sufficient to pay our expenses. 

Q. It is done for that purpose alone, not to show an addi¬ 
tional need for merchants in Salt Lake Citv for a radio 
outlet? A. I think it shows the service that the proposed 
station can render by offering this particular advertising 
arrangement to a legitimate business in that trade area. 

Q. Where is the Utah Hot Springs located? A. It is lo¬ 
cated north of Ogden. 

Q. How far north? A. Not very far. 

Q. Can you estimate it? Four or five miles? A. About 
seven or eight miles, I think. 

Q. That would place it some 40 or 45 miles away from 
Salt Lake City, would it not? A. By road, yes. 

Q. This memorandum you have from the Utah Hot 
Springs is for announcements to be made over a station 
to be located in Salt Lake City? A. That is true, because 
they draw quite a bit of patronage from Salt Lake City. I 
do not know of any advertising medium that is going to 
turn down legitimate business. 

Q. Who is the Davnes Jewelry Company, Mr. Heitmeyer? 
A. It is a jewelry store operating in Salt Lake City. 

Q. Do you know anything about its reliability, it repu¬ 
tation? A. I understand it has an acceptable rating in the 
community, and I do not know against its reputation. 

Q. And what steps did you take personally to 

182 check its reputation? A. If I may be permitted 
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to relate my discussion on this point with another 
jeweler in the city I would refer to that instance as the 
means I took in checking several of the contracts in that 
file. 

Q. So that all the checking you made as to the character 
of the proposed advertisers was to ask one jeweler in Salt 
Lake City as to who thev were? 

m •» 

The Examiner: We cannot hear vou, Mr. Shinnick. 

Mr. Shinnick: Read the question, Mr. Reporter. 

(The question was read by the reporter.) 

The Witness: I believe that was sufficient. 

By Mr. Shinnick: 

Q. Who is the Excelsior Products Company? A. It is a 
company operating, I believe, two or three beauty estab¬ 
lishments in Salt Lake, a company engaged in the manu¬ 
facture and distribution of cosmetic articles. 

Q. So that the programs they would put on are properly 
designated as a cosmetic program? A. That and advertis¬ 
ing its beauty school. The Excelsior Products Company 
I believe has used the existing stations in Salt Lake and 
their Ogden branch is now broadcasting over KLO. 

Q. Is the J. Freshman Jewelry Store the other jeweler 
you mentioned in your previous testimony that you had 
contacted? A. Xo. If vou refer back to the record vou 
will see that my testimony shows that I did not personally 
sign either of those two jewelry accounts that you have re¬ 
ferred to, the Davnes and Freshman. The contract shows 
that. 

Q. Who did secure those? Mr. Thomas? A. Mr. 
183 Thomas. 

Q. Did you give Mr. Thomas any instructions rela¬ 
tive to the credibility of the contractors from whom he was 
to secure contracts? A. I asked him to use his best judg¬ 
ment as to the type of business solicited. I did not ask him 
to check the credit rating. 

Q. Who is the Schubach Optical Company ? A. The Schu- 
bach Optical Company is a Salt Lake concern operating 
three optical stores in the City of Salt Lake. 

Q. You secured this contract yourself? A. I did. 
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Q. Do you know whether they have optometrists in their 
employ who examine the eyes and fit glasses? A. I believe 
they do, of course. 

Q. Is it contemplated by this contract that the services 
of such optometrists will be brought to the public through 
the use of radio advertising? A. The contract contemplates 
that the announcements will be used for advertising. There 
are three stores operated in Salt Lake City by the Schu- 
bach Optical Company. These three stores are at the pres¬ 
ent time, I believe, advertising over both Salt Lake stations. 
I am not positive about KDYL, but I think they are. 

Q. Do you know whether or not it is the purpose of the 
advertiser to include in his continuity announcements rela¬ 
tive to his employment of optometrists who are there for 
the purpose of serving the public? You secured the 
184 contract? A. Judging from my past experience with 
the advertising of this account I repeat my answer of 
a moment ago that the advertising announcements will used 
to acquaint the public with the services offered by these 
three stores. 

Q. Who operates the Capitol Theatre? A. The Publix 
Corporation. The manager is Mr. Hendry, Ray Hendry. 

Q. And the Publix Corporation in turn is controlled by 
the gentleman who put up the $40,000, isn’t that true? A. 
No, sir. 

Q. Just what is the fact? A. I know that it is not the 
fact. As I testified vesterdav, I do not know what Mr. 
Glasman’s connection with the theatre corporation in ques¬ 
tion is. I rather am firmly of the opinion, though, that he 
has no financial interest in the theatres in Salt Lake City. 
I think his onlv connection is that he buvs his pictures 
through this Salt Lake City outled. 

Q. W 7 ho is the Melody Lane ? A. Melody Lane is an inn 
operating in the City of Salt Lake City. 

Q. It is a night club, is it not? A. It might be referred 
to as a night club, yes. 

Q. I notice that the initial ‘ 4 H ” appears on the line ‘ ‘ sta¬ 
tion representative”. I take it you secured this contract? 
A. I did. I secured it from Mr. Strode, the manager of 
Melodv Lane. 

Q. Is it a matter of common knowlede in Salt Lake City 
that the Melody Lane has been bankrupt in the last 
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185 few months? A. I know they have been broadcast¬ 
ing over the two Salt Lake stations. 

Q. That is not responsive to the question, Mr. Heitmeyer. 

A. I do not know that. I know thev have been broadcast- 

* 

ing over at least one, possibly two of the Salt Lake sta¬ 
tions. 

Q. Is it not contemplated that this contract would be a 
trade-out contract? A. Xo, it is not. We have no trade 
contracts in that file. 

Q. I think you testified in one place, Mr. Heitmeyer, that 
you expected to give your personal attention to the con¬ 
tinued operation of Station KLO and also at another point 
you would be personally charge of the station at Salt Lake 
Citv if a license were granted for that station? Am I cor- 
rect? What is the situation? A. My arrangement with the 
Interstate Broadcasting Corporation, through Mr. Glas- 
man, was that I would come to KLO as manager, in com¬ 
plete charge of the station, with the responsibility of mak¬ 
ing it a financial success, at a stated salary. If and when 
that was accomplished my arrangement with Mr. Glasman 
was that mv time would be free to engage in anv other radio 
activities, with the sole provision that I continue to keep 
KLO financially successful. My proposal is that I will 
have— 

Q. Mr. Heitmeyer, is it not a fact— A. May I finish my 
answer please? My intention is that I will have a 

186 resident manager for KLO in Ogden. I will make 
my personal headquarters in Salt Lake City and will 

spend a major portion of my time in Salt Lake City. 

Q. Well, in the event that your application for Cheyenne, 
Wyoming were also granted, who would take care of that 
part? A. I will have a local manager— 

Mr. Gum: I do not like to object, but I think this has 
all been covered. 

The Examiner: I will let him answer this question in 
connection with the other one. 

The Witness: I testified yesterday that I will have a res¬ 
ident manager in Cheyenne working under my supervision. 
My headquarters the major portion of my time will be 
established in Salt Lake City. 
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By Mr. Shinnick: 

Q. Well, now, from your testimony this morning as to 
your contract with Mr. Glasman, and your aims and ideas 
in connection with the station to be located in Salt Lake 
City, and one at Cheyenne, Wyoming, and in view of the 
further testimony yesterday that Mr. Glasman is the one 
who loaned you the money for both the applications at Salt 
Lake Citv and Chevenne, the situation is then that you are 
just Mr. Glasman’s personal representative with respect to 
this project, is that not true? A. I am not. I made that 
clear in my testimony yesterday. I submitted facts, and I 
am prepared to submit further facts. I want to make that 
entirely clear. 

Q. Is your compensation of $300 a month with KLO to 
remain the same? A. It is to remain the same. As 
187 I stated a moment ago, I have a contractual arrange¬ 
ment with Mr. Glasman to that effect. I will further 
state that as far as the Salt Lake Citv station is concerned 
I will draw no salary from the station, depending upon my 
income from the profits of the station. 

Q. Then it is true that to date you have invested no money 
in this project in Salt Lake City? A. I am investing in the 
Salt Lake City project the result of 15 years of experience 
in the radio business, the very extensive efforts in the work 
necessary to establish that station, and my personal funds 
for the incidental preliminary expenses. 

Mr. Shinnick: I am very glad to turn the witness over to 
Mr. Berry, Mr. Examiner. 

The Examiner: Mr. W’ayland, do you have any cross- 
examination ? 

Mr. Wavland: Nothing further. 

The Examiner: Do you have any further questions? 

Mr. Ewing: Yes. I did not finish last night. I have a 
few questions to ask Mr. Heitmeyer. 

The Examiner: All right. 

197 Cross examination. 

By Mr. Berry: 

Q. I have one or two questions that I would like to ask 
him. Mr. Heitmeyer, what date was it, if you can recall, 
that the station at Walla Walla, Washington, was trans- 
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ferred or donated, which ever you did, to Mr. W 7 asmer? Can 
you give me the date? A. Not the exact date, Mr. Berry. 
It was approximately the middle of January, 1932. 

Q. 1932? A. That is correct. 

Q. What was the value of the stock that you owned in 
that corporation at the time of that donation? A. The in¬ 
corporated value of the company was $10,000. 

Q. And how much stock was there ? A. 51 per cent. 

Q. You had 51 per cent? A. Yes. 

Q. WTiat was your personal financial condition at that 
time, when you made that donation? A. You mean how 
much cash I personally had? 

Q. Or property of any kind that you had when you do¬ 
nated that 51 per cent to Mr. Wasmer? A. Including per¬ 
sonal property I would say around—this is a rough ap¬ 
proximation—around $2,000. Maybe more. 

Q. Were you married and had a family at that time? A. 
Yes, sir. 

Q. Now then, I believe you moved from that station. 

W 7 hat station did you go to them? A. From W 7 alla 
198 Walla? 

Q. Yes. A. I returned to Portland to resume my 
previous position as manager of KGW. When I left KGW 
I had a standing offer to return to the station. 

Q. I am just asking about the time. A. Excuse me. Strike 
out the rest of my answer. 

Q. If you answer these categorically and specifically we 
will be through in a very few minutes. A. All right, sir. 

Q. WTien did you form your connection with KLO? A. 

My connection with KLO had its inception while I was 

still employed by KNX in Hollywood in January of this 

vear, 1935. 

* * 

Q. Do you remember the day of the month that you 
formed the connection with KLO? You can give it approx¬ 
imately. A. I have a letter here confirming my arrange¬ 
ment with KLO. The letter is dated February 5, 1935. 

Q. Say February 5, 1935. That is approximately the 
date you went to KLO? A. No, I did not come to KLO 
until later in the month. I continued on with KNX 

Q. About the approximate date that you came to KLO, 
that is a few days after the date of the letter? A. No, I 
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did not go to Ogden until around, I think it was February 
22, if my memory is right. 

Q. Of 1935? A. Of 1935, yes, sir. 

Q. You have already stated, I understand, your 

199 connection there. You went to KLO as the general 
manager and supervisor of its affairs, is that cor¬ 
rect? A. I did, yes. 

Q. Now w’ho was in charge of KLO, or whom did you 
supersede, whose place did you take as manager of KLO? 
A. Mr. Haller. 

Q. Mr. who? A. Mr. Haller. 

Q. That is the station, if I understand the testimony, that 
you feel like you were successful in bringing out of the 
red and putting on a paying basis? A. That is one of sev¬ 
eral stations. 

Q. Now had the economic conditions in the northwest 
and in Utah changed any from the time that you had 
started out from the Walla Walla station down to the period 
you took charge of the KLO station? A. I believe that they 
would average pretty well the same between 1931 and 1934, 
if you will check your general business statistics through¬ 
out the country. 

Q. Did they have any of the so-called hard times out 
there that the people thought they experienced over the rest 
of the country? A. We had our share of them, yes. 

Q. You experienced that then? A. We did. 

Q. And did you experience that in any of the stations 
that you operated, or in spite of the conditions were you 
able to make the station successful? A. I can answer that 
best by saying that with the exception of one month 

200 at KGW in 1932 I have never shown a deficit at any 
station during the period that I have been in charge 

of that station. 

Q. Now KLO, you went there in February, 1935, some¬ 
time? A. Yes, sir. 

Q. As a matter of fact, was not the financial condition of 
the country 99 per cent better when you went there and 
took charge than it had been for five years previously? Is 
that not a part of the history of the country? A. I do not 
think so, Mr. Berry. It certainly was not true of Ogden. 

Q. Did it fall within your observation that the financial 
and economic conditions of the country have gradually im¬ 
proved for the last five years, three to five years ? 
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Mr. Gum: I object, because you are calling upon a wit¬ 
ness to answer that question who is not posing as an expert. 

Mr. Berry: I am not asking it as an expert, I am just 
asking it as an ordinary American citizen, if it fell within 
his observation that conditions had gradually improved. 
If he says it has not, all right. If he says it has, all right. 

The Examiner: Let him answer. 

Mr. Gum: I would like to complete my objection, if I may, 
without interruption. First of all I w^ant to point out that 
was not your question. I ask the reporter to read back the 
first question. 

Mr. Berry: I humbly beg the gentleman’s pardon. I am 
sure I did not intend to intrude on him. 

Mr. Gum: I ask that the first question be read back, 
winch is the one I am objecting to. 

The Examiner: Read the question, Mr. Reporter. 
201 (The question w^as read by the reporter.) 

Mr. Gum: That is the one I am objecting to. 

The Examiner. He answered it. He said it w^as not his 
observation. 

Mr. Gum. Mr. Examiner, the question has not been an¬ 
swered vet, as I understand it. 

w 7 

The Examiner: Well, it w^as answrered. 

Mr. Berry: Let him answer one way or the other. I will 
stay with him all day. 

The Examiner: It wras answered. Let us have a little 
less side bar talk. 

By Mr. Berry: 

Q. Now can you answer the question, Mr. Heitmeyer, 
whether or not it has fallen within vour observation that 
the conditions have gradually improved for the last tw^o 
years, say, or the last three years? A. I am sure that they 
have, Mr. Berry. However, I w^ant to make this quite clear, 
for your information, as a part of the record. I do not 
think that you or anyone else can say that those conditions— 

Q. I am not asking about my own opinion, I am asking 
about your judgment. You are a business man, and I insist 
on an answer from you. A. I w’ant to bring out a certain 
point. 

Mr. Gum: I object, Mr. Examiner. 

The Examiner: Let him answer. Proceed. 
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A. I do not think you or anyone else can claim that these 
gradual improvements that we have had in business gen¬ 
erally can account for an increase in billings on a radio 
station from approximately $400 a month to $2000 

202 a month in a period of thirty days, and that was what 
happened at KLO, Ogden. 

By Mr. Berry: 

Q. That is your explanation. Will you answer my ques¬ 
tion whether or not it has fallen within your observation, 
as a business man, that conditions have improved, and ma¬ 
terially improved,—I will put it that way—for the last two 
years? A. I did answer your question, Mr. Berry, and I 
will answer it again. 

Q. Just say yes or no. Have you or not? A. I believe 
conditions have improved. I do not believe that the im¬ 
provement in conditions at Ogden has been as rapid as in 
other sections of the country. 

Q. All right. Now do you know anything about what has 
been the increase in bank deposits in Ogden? A. I do not 
have any figures. 

Q. Do you have any information about what has been 
the postal receipts in that city? 

Mr. Gum: I object. 

A. No. 

Mr. Gum: The witness is not supposed to know that, on 
this application. 

Mr. Berry: He is a business man, though. 

Mr. Gum: Yes. I submit Mr. Berry himself does not 
know it. There is maybe one man out of a hundred in 
Ogden that knows it. I submit it is a very immaterial 
question. It is calling on the witness to testify to some¬ 
thing which he is not expected to have personal knowl¬ 
edge of. 

203 The Examiner: I will let him answer yes or no. 

Mr. Gum: May we have an exception? 

The Examiner: Yes, sir. 

A. I will answer “no”, Mr. Berry, and I want to have 
the privilege of qualifying my statement with this remark, 
that as a business man in Ogden I am in very close touch 
with all phases of industry in that city. I cannot quote 
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statistics, but I know from my experience, and my contacts, 
something material regarding the business conditions. 

Mr. Berry: Mr. Examiner, I object to all of this stuff. 
I am asking him plain, simple questions. 

The Examiner: I think the witness has a right to explain 
his answer. 

Mr. Berry: Yes, but I do not want to spend the day on 
his explanations. If he does not know I will go to some¬ 
thing else. 

The Examiner: Proceed. 

The Witness: I will be as brief as possible. 

By Mr. Berry: 

Q. Do you know anything about the wholesale and retail 
business in Ogden? A. From personal contacts with busi¬ 
ness men? 

Q. Any way you would know it, from newspapers, watch¬ 
ing the market reports on the various products, or in any 
way. 

The Examiner: You mean as regards the volume of busi¬ 
ness? 

Mr. Berry: The volume, the increase in prices, anything 
he mav know about. 

A. I know this, that particularly in the last three 
204 months the improvement in business conditions has 
been more marked than in any other period. 

By Mr. Berry: 

Q. In the last three months? A. From my observation 
of the Ogden industries in the past three years. 

Q. When were you ever in Ogden, as a business man, 
prior to the time you formed your connection with this 
station? A. My answer stated “from observation and con¬ 
tacts with business men.” 

Q. I see. Now did the failure of that bank have any 
effect on the business conditions in that citv, and the eco- 

w 7 

nomic conditions there? 

Mr. Gum: I object. It has been answered some half 
dozen times. The record is full of it. 

Mr. Berry: I am not precluded by what you may think is 
competent. 
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Mr. Gum: Mr. Examiner, I submit the counsel for the 
Commission is bound by the rules regarding evidence the 
same as anyone else. 

Mr. Berry: I am bound by the rules, but I am not bound 
by your conclusions. 

Mr. Gum: I submit the counsel for the Commission is 
bound by the rulings of this Examiner the same as anyone 
else. He has no greater or less rights than anyone else be¬ 
fore the Examiner. He is bound the same by the Exam¬ 
iner’s rulings as anyone else. This question has been an¬ 
swered a half dozen times in the record. It is absolutely 
immaterial now. 

205 The Examiner: In the interests of time I will let 
him answer. I will give you a bill. 

The Witness: In order that I may answer it correctly I 
would like to have the question repeated. 

(The question was read by the reporter.) 

The Witness: I will answer that in this way: I was not 
in Ogden at the time, but I understand again from my ob¬ 
servations and personal contact with business men, that it 
did have a very material effect on business. 

The Examiner: When did this bank fail? 

The Witness: I do not have the date, Mr. Examiner. Mr. 
Glade could answer the question. 

Mr. Glade: In 1930. 

By Mr. Berry: 

Q. And only about 30 per cent of the deposits have been 
taken care of, is that correct? A. The last report I believe 
states 57 per cent. 

Q. All right. How much real estate or property did you 
own in your own name on January 12, 1935? A. I owned 
no real estate. My personal property probably would have 
a valuation of $2,500. 

Q. Now then, if you stated in your application that you had 
available funds and real assets in excess of $20,000, what 
did you mean by that statement, by ‘ 6 real assets”? A. I 
explained that yesterday by saying I was depending for 
that money upon the estate of my father and mother. 

Q. And where is that estate? A. In Portland, Oregon. 

Q. And what is the progress that they are making 

206 in winding up this estate? A. Very slow progress. 
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That is why I called upon Mr. Glasman for financial 
assistance, because I found I would not be able to have the 
money when I would need it. I felt it would be necessary 
for me to have additional assistance. 

Q. Now, was this money that Mr. Glasman gave you in 
the nature of a note or security for you to endorse, or any¬ 
thing of that kind ? A. Will you please simplify that ques¬ 
tion? 

Q. How? A. Will you please simplify that question? 

Q. Well, did you endorse any paper? A. No, the entire 
arrangement between Mr. Glasman and myself is contained 
in the letters and the exhibits of yesterday, and the con¬ 
tract, with the approval of the Examiner, will be submitted 
to substantiate that. 

Q. Now, the papers that you referred to yesterday, one 
was dated October 22, 1935, signed by Mr. Glasman, and 
the other dated October 23,1935, signed by you. Does that 
constitute all of the negotiations that you and Mr. Glas¬ 
man had? A. All of the written negotiations at the mo¬ 
ment, Mr. Berry. 

Q. Now, what other understandings did you have in ad¬ 
dition to that? A. The only understandings are set forth 
in that correspondence. 

Q. Beg pardon? A. I say, the only understandings are 
set forth in that correspondence. 

207 Q. In this correspondence here ? A. Yes. 

Q. Did you know, when you filed the applications, 
that Mr. Glasman was in a position to render you assis¬ 
tance? A. Not at the time I filed this Salt Lake application, 
no. 

Q. But you did when you filed the Cheyenne application? 
A. Yes. 

Q. Did you give any security for that $40,000? A. None. 
Will you restate the question? 

Q. I asked you if you gave any security. A. For what? 

Q. For the $40,000 loan. A. The security would consist 
of my promise to repay Mr. Glasman within five years at 
6 per cent, and upon my failure to do that I would be re¬ 
quired to turn over to him 49 per cent of the stock in the 
corporation operating the station. 

Q. Why did you not set that out in your application? 
A. I have testified that at the time I filed this application, 
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my financial status and circumstances were different than 
they are now. 

Q. You knew though, before the matter came to hearing, 
that you had made an agreement whereby you were propos¬ 
ing to form a corporation ? A. I expected to bring that out 
in the hearing. 

Q. Was there any reason why it should not have been 
brought out when you were asked the question the other 
day, yesterday? A. If I remember correctly it was, was 
it not? 

208 Q. It was, yes, after a long time. You remember 
the circumstances will show that. I am asking you 

now: Was there anv reason whv Mr. Glasman’s name 
should not appear on this record of the Commission, that 
it was vour understanding with him that he was to control 
49 per cent of the stock ? A. No reason at all. 

Q. Did you anticipate there would be opposition, that 
the newspaper was undertaking now to get into the field at 
Salt Lake and there might be local opposition? A. In view 
of the fact I would control the station and it would have no 
connection at all with the newspaper I could not see how 
there could be a logical objection. 

Q. How much property did you own at the particular 
time that you filed the particular application for the Utah 
station ? Did you own any real estate at that time in your 
own name ? A. I testified as to that. 

Q. I mean in your own name. A. I testified I owned no 
real estate. My personal holdings would approximate 
$2,500. 

Q. $2,500. Now, with reference to the equipment that you 
stated you propose to use in the erection of the station, did 
I understand that the equipment that you described in your 
application is not the equipment that you now propose to 
use? A. We propose, with the approval of the Commission, 
to install standard R. C. A. equipment. 

Q. Will you answer the question? A. I did answer it. 

Mr. Berrv: Will vour Honor instruct him to an- 

V •/ 

209 swer the question. 

The Examiner: Beg pardon? 

Mr. Berry: I asked him if the equipment which he pro¬ 
posed to use in his application is the equipment which he 
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proposes now to use, or if he proposes to use different 
equipment. 

Mr. Gum: I object. That has been gone into thoroughly. 

The Examiner: He has answered the question. Read the 
question and answer, Mr. Reporter. 

(The record was read by the reporter.) 

By Mr. Berry: 

Q. Is the equipment described in this application the 
equipment you propose to use? A. Not if the Commission 
will give us its approval to use R. C. A. equipment. Does 
that answer your question, Mr. Berry ? 

Q. No, sir, it does not. A. Well, I had to qualify the state¬ 
ment I made. 

Q. I see you did, but I do not want it qualified. Do you 
know whether you are going to use this equipment or not ? 
A. It is not our intention. 

Q. It is not your intention to use it. 

Mr. Gum: I object. 

By Mr. Berry: 

Q. You have received a bid for other and different equip¬ 
ment than the equipment you have described in your ap¬ 
plication? A. With the approval of the Commission. If 
the Commission wants us to use the equipment in the ap¬ 
plication, which has been approved by your Engi- 
210 neering Department it will save us considerable 
money, but we are willing to spend the extra money 
in order to get a better grade of equipment. 

Q. Do you recall now that you stated that this equip¬ 
ment in your present application would cost aggregating 
around $9400, including the office and program production ? 
A. Yes, sir. 

Q. And under your present plan, if you are permitted to 
use other equipment, what is the cost of that going to be? 
A. I believe it would cost about $2,000. 

Mr. Gum: Mr. Examiner, for the sake of the record may 
I ask that that last question and answer be clarified, as to 
what equipment he refers to? 

Mr. Berry: I am not asking for any clarification. 

Mr. Gum*. I would like to make it definite as to what 
equipment that applies to. 
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The Examiner: You can ask him some questions on that, 
if you wish, after Mr. Berry finishes. 

By Mr. Berry: 

Q. In the event the Commission does not approve the 
transfer of the stock that you propose ncfw under your 
agreement with Mr. Glasman, will Mr. Glasman have any 
interest in the station? A. No, sir. 

Q. Is there any understanding that Mr. Glasman is to 
have any interest in the station whatever? A. Only the se¬ 
curity offered through this 49 per cent of the stock in case 
I do not repay this money to him within five years. 

Q. I say now in the event the Commission should 

211 not approve that organization, how would Mr. Glas¬ 
man be secured, if you have not made any arrange¬ 
ment for security? A. Well, I would repay the loan within 
five vears. 

Q. What is Mr. Glasman’s business? A. His principal 
business is publisher of the Ogden Standard Examiner. 

Q. Is he a man of quite considerable means? A. He is. 
Q. Do you know how he made it? I am asking that for 
information. A. Principally through his newspaper, I be¬ 
lieve. He has other interests in Ogden. 

Q. And he owns that radio station? A. He owns 63 per 
cent of the stock in it. He has a controlling interest. 

Q. And if you should not get your permit, what would 
become of the $40,000? A. Well, I would have no further 
use of it, at least the $20,000 which would be appropriated 
for the Salt Lake station. Unless I used it for other pur¬ 
poses I would repay him, plus the interest during the time 

for which mv loan extended. 

•/ 

Q. As I understand you, the loan was made without any 

securitv? A. The securitv that I have indicated was the 
%> * 

only security. 

Q. Did you put up any kind of collateral whatever, or 
anything except your own business ability and experience? 
A. That, and my word. 

212 Q. Was it an understanding that you would put up 
your experience and business ability against Mr. 

Glasman’s money and form the organization after you got 
the application? 
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Mr. Gum: I object. That has been answered a dozen 
times. 

The Witness: No. 

The Examiner: That particular question has not been 
answered. 

Mr. Gum: May I have an exception? 

The Examiner: Yes. The answer is “no”? 

The Witness: Yes. 

Mr. Berry: The answer is “no”. 

By Mr. Berry: 

Q. Well, will Mr. Glasman have any interest in the Chey¬ 
enne station? A. No. 

Q. Now, to sum up, the $40,000 fund in the first instance 
is loaned to vou without any kind of securitv, although at 
that time you said that your personal responsibility was 
about $2,000, there is no understanding of any kind that 
Mr. Glasman is to have anv interest or anv control what- 

V * 

ever in either one of the two stations if the application is 
granted unless you see fit later on to form an organization 
and issue him 49 per cent of the stock, and that all of the 
understanding and agreement that you have had with Mr. 
Glasman, or with anybody else, or with the bank that holds 
the fund, is set out in these two papers, and there is no other 
understanding, verballv or otherwise between vou and Mr. 
Glasman, or between you and the bank, or between Mr. 

Glasman and the bank, so far as you know? A. That 
213 is right, sir. 

Mr. Berrv: I think that is all. 

The Examiner: Anvthing on redirect, Mr. Gum? 

Redirect examination 

Bv Mr. Gum: 

Q. Mr. Heitmeyer, I believed you testified that you em¬ 
ployed Mr. Thomas to make a business survey for you in 
the City of Salt Lake City, to determine whether or not 
there was available sufficient advertising to support the pro¬ 
posed station? A. Yes, sir, I did employ Mr. Thomas. 

Q. Will you tell us the results of that survey ? 

Mr. Smith: I object. 

The Examiner: That is in the record. 
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Mr. Smith: Mr. Thomas testified as to the survey he made 
in Salt Lake City by deposition. 

Mr. Gum: May I withdraw the question for the time be¬ 
ing? 

The Examiner: Yes. 

By Mr. Gum: 

Q. Did Mr. Thomas make that survey for you in the regu¬ 
lar course of his employment? A. He did. 

Q. And he report to you the results of that survey in the 
regular course of his employment ? A. He did. 

Q. Will you tell us whether what he reported to you was 
the result of his survey ? 

Mr. Smith: I still object, Mr. Examiner. I object to this 
man testifying what Mr. Thomas told him, when 
214 Mr. Thomas testified himself as to the survey. 

Mr. Gum: I submit, Mr. Examiner, that I have laid 
foundation. I came back to this purposely to get a ruling. 
This man was employed by Mr. Heitmeyer to make the 
survey and he made the survey in the regular course of his 
employment, and he reported the results of that survey to 
Mr. Heitmeyer in the course of his employment. Now, my 
question is: What did he report to you as the result of 
that survey? 

The Examiner: What is the basis for your objection, Mr. 
Smith ? 

Mr. Smith: That Mr. Thomas himself testified by deposi¬ 
tion as to the results of his survey. 

Mr. Gum: Is there any objection to corroborating? 

Mr. Smith: That is not the best evidence. The man him 
made the survey, and it is not a question of what he re¬ 
ported to this man. 

The Examiner: If it is in the record in the deposition I 
will sustain the objection. 

Mr. Gum: May we have an exception? 

The Examiner: Yes, sir. 

By Mr. Gum: 

Q. Mr. Heitmeyer, will there be a regular licensed resi¬ 
dent engineer at each station? A. There will be yes. The 
entire operating staff will have a Federal Operator’s Li¬ 
cense. 
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Q. What has been the net profit of KLO for the past few 
months? A. It has averaged between $800 and $1,000. 

Q. Is this net profit about which you are now tes- 

215 tifving in any connected with a stock assessment 
made by the corporation which owns KLO? A. No. 

The net profit was the result wholly of an increase in local 
business carried bv the station. 

Mr. Smith: I want to object to this, Mr. Examiner. The 
witness did not know yesterday about this thing, and I think 
you ought to qualify him now, to find out how he found out. 

Mr. Gum: Mr. Examiner, I submit that was not his testi- 
monv. 

mi 

The Examiner: Not as I remember. I will leave it in the 
record. 

By Mr. Gum: 

Q. Do advertisers out of Salt Lake do business in Salt 
Lake City, these proposed advertisers with which you have 
contracts? A. Practically all of them do business in Salt 
Lake City, with the two exceptions that have been noted. 
Those are the only exceptions. 

216 Q. Do other stations advertise the Crazv Crvstal 

V V v 

account? A. Yes, there are a number of stations. 

Q. Just a minute. Yes or no. 

Mr. Wayland: I object to that Mr. Examiner. He has not 

laid any foundation for that question. 

Mr. Gum*. I asked him if he knew whether or not other 

stations broadcasted the Crazv Crvstal account. 

* + 

Mr. Shinnick: I object on the ground it is immaterial, 
Mr. Examiner. 

The Examiner: Objection sustained. 

Mr. Gum: May we have an exception? 

The Examiner: Yes sir. 

Bv Mr. Gum: 

Q. Do you know of your own personal knowledge, Mr. 
Heitmeyer, whether or not other stations broadcast adver¬ 
tising for Crazy Crystals? 

Mr. Shinnick: I object to that. 

Bv Mr. Gum: 

mi 

Q. If so, how do you know? 
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Mr. Shinnick: The same objection. It is immaterial. 

The Examiner: The same ruling. 

Mr. Gum: May we have an exception? 

The Examiner: Yes sir. 

Bv Mr. Gum: 

Q. Yesterday, Mr. Heitmeyer, you were asked about the 
proposed program policy. I want to ask you if this pro¬ 
posed program here is to be rigidly and strictly followed? 
A. That program structure was submitted simply to 

217 show the method of presenting programs, to furnish 
radio listeners with a well-balanced, well-rounded 

out dailv entertainment. 

t 

Q. Then do I understand you to say that this proposed 
program structure is merely a working basis for the pro¬ 
posed new station? A. That is true. It has been made up 
with sufficient flexibility to enable us to give full coopera¬ 
tion to every deserving type of local activity. 

Q. Then if this application is granted do you intend to 
improve this present program structure or not? A. I do. 
It will be materially improved, as we get into these various 
sources of local activity. 

Q. Mr. Heitmeyer, you were asked yesterday the ques¬ 
tion : What do you mean by properly presenting phono¬ 
graph and transcription records. "Will you kindly tell us, if 
you can, by a comparison what you meant by your answer 
yesterday to that question? A. It has been my practice in 
stations using phonograph records to present those rec¬ 
ords as unit type programs, that is, each program featured 
the music of one artist or one orchestra or one particular 
type. It was to be presented in the same fashion as a studio 
broadcast is presented, with the continuity and appropriate 
setting, which makes the program considerably more palat¬ 
able to the average listener. This type of presentation has 
been very definitely approved at KLO, and also at KEX 
at Portland. 

Q. Would that permit a breaking up of the record with 
a number of advertisements, say at the rate of twen- 

218 tv-one announcements in twenty-one minutes ? A. It 
most assuredlv would not. 

V 

Q. And if you are granted this license would you permit 
such a practice? A. No, I would not. 
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Q. Will you, with the permission of the Examiner, sub¬ 
mit a more formal and complete contract of your agree¬ 
ment with Mr. Glasman, as is shown by these letters now in 
exhibit ? A. Yes sir, I would like to have that privilege. 

Q. Now then, will you kindly tell us who Mr. Glasman is? 
Just a moment. 

Mr. Gum: Mr. Examiner, I think that has been covered 
enough. 

The Examiner: I think that has been covered sufficiently. 

Bv Mr. Gum: 

* 

Q. Mr. Heitmever, do you devote your full time to radio? 
A. I do, and have for fifteen years. 

Q. Do vou know anv other business? A. I have never 
been connected with any other business, except during the 
time I was radio editor of the Oregonian. 

Q. Have you taken any steps to determine whether or not 
the towers will be painted for this proposed station? 
A. Yes, I have taken the precaution of checking this detail 
with Mr. Lang, the district manager of the Department of 
Commerce, Airways Division, at Salt Lake, and Mr. 
219 Yurovich, district inspector of the Department of 
Commerce, Airways Division, whose office is in Oak¬ 
land, California, who makes periodic inspections in the Salt 
Lake area. 

Q. Do you have any arrangement as to local programs 
with the University of Utah? A. I have tentative arrange¬ 
ments made with Mr. Fred Revnolds, the director of the 
extension division of the Universitv of Utah. It is contem- 
plated in these arrangements that a daily program schedule 
will be presented. 

Mr. Smith: Mr. Examiner, I would like to interrupt and 
make the observation that this is not proper redirect, as I 
understand it. 

Mr. Gum: Mr. Examiner, I submit that it is. I am merely 
clearing up some points here. They have gone into these 
points quite extensively. I am merely clearing them up 
with a few short questions. 

Mr. Berry: That is not redirect examination. 

Mr. Gum: Mr. Examiner, I submit it is based on the pro¬ 
gram structure. There was quite an extensive cross exam¬ 
ination about the local programs and what attention would 
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be given to the local needs, and I merely submit this ques¬ 
tion in evidence to substantiate our former testimony. 

Mr. Berry: We object to it as repetition. It should have 
been covered in chief. 

The Examiner: Objection overruled. Proceed. The ques¬ 
tion was if you have made any contact with the University 
of Utah to furnish local programs. Answer yes or no. 

The Witness: Yes. 

The Examiner: Proceed. 

220 The Witness: May I amplify that answer? 

The Examiner: No sir. 

Mr. Ewing: He is speaking about the contract? 

The Examiner: There was not anything said about a con¬ 
tract. It was contact. 

Mr. Gum: Mr. Examiner, may I be excused now for a 
minute to make sure that I haven’t overlooked anything that 
should be covered in this part of the case? 

The Examiner: Yes. 

(A short interruption.) 

By Mr. Gum: 

Q. Mr. Heitmeyer, you answered a question by Mr. Berry 
to the effect that the equipment would cost $2,000. Will you 
tell us what equipment you had in mind at that time? 
A. That was the composite transmitter and allied equip¬ 
ment provided for in our original application. 

Q. What do you expect the total cost of all equipment to 
be that will go into this proposed station? A. You mean the 
new equipment ? 

Q. Yes, all equipment, that is the electrical equipment. 

The Examiner: Are you including in that the antenna 
and ground? 

Mr. Gum: Yes. 

The Examiner: Everything that is necessary to put the 
station on the air? 

Mr. Gum: I think, Mr. Examiner, that that is clearly in 
the record. 

The Examiner: It is in here at $7,200, or $7,400. 

221 Mr. Gum: May I withdraw that question? 

The Examiner: All right. 

Mr. Gum: At this time, Mr. Examiner, I would like to 
move that this application be granted under Section 307-B 
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of the Communications Act of 1934 applying to 100 watt sta¬ 
tions. 

The Examiner: That statement is in the record. 

Mr. Gum: I would also like to move at this time that all 
of the unnecessary evidence, both in the record of yester¬ 
day and today, and in the depositions, be stricken from the 
record, especially unnecessary cross examination. 

Mr. Berry: I join with him in that, if he finds out what 
the unnecessary part of it is. 

Mr. Gum: May I have permission to submit to the Ex¬ 
aminer an outline of the many, many pages of unnecessary 
cross examination that have absolutely nothing to do with 
this application? 

The Examiner: The Examiner will take into considera¬ 
tion the provisions of the Communications Act of 1934 and 
the rules and regulations of this Commission in the prepa¬ 
ration of his report on this application. The motion to sub¬ 
mit any papers indicating what counsel considers immate¬ 
rial and irrelevant matter, either on direct or cross exam¬ 
ination, is overruled. Proceed. 

Mr. Gum: I believe that is all, Mr. Examiner. 

The Examiner: Anything on recross examination, Mr. 

Smith ? 

222 Recross examination 
By Mr. Smith: 

Q. Mr. Heitmeyer, considering your experience as a man¬ 
ager of a broadcasting station over an extended period of 
time, do you consider it good business practice to accept 
anv and all advertising accounts merelv because those 
same accounts may have been broadcast over some other 
station? A. That is a hypothetical situation, Mr. Smith. 

Q. I mean what has been your practice in accepting ad¬ 
vertising accounts? A. I have relied upon my own judg¬ 
ment. 

Q. Does the fact that they may have been broadcast over 
some other station influence you at all? A. Not necessarily. 
It is a practice among the broadcasting fraternity occa¬ 
sionally to compare notes regarding certain types of broad¬ 
casting. That is a general practice. 
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Q. What is generally the scope of your investigation that 
you make as to a potential advertiser, as to the product 
that he might advertise? A. My first step in that direc¬ 
tion would be to ascertain whether such advertising would 
be contrary to any Federal acts or regulations. If there is 
any question about that I would consult a competent attor¬ 
ney. Further I might rely upon the judgment of other com¬ 
petent radio men. 

Q. My question was: What have you done ? What do you 
do now? A. This answer may answer your question, or this 
reply- 

Q. You mean that is what you are doing now in the man¬ 
agement of KLO? A. That is right. 

223 Q. And that is what you would do in Salt Lake 
City? A. That is what I would do, and that is what I 

have made a practice of doing in the past. 

Q. Would you make a thorough investigation if an ac¬ 
count comes to you with the information that it has been 
broadcast over several other broadcasting stations? A. I 
most certainly would. If there was any question in my 
mind I would make an investigation. I believe that my 
past experience in staying clear of any objectionable ad¬ 
vertising would be sufficient to prove that point. 

Q. Now considering the investigations that you make in 
the conduct and operation of this station at Ogden, and 
what you would do at Salt Lake City, what investigation 
did you make of the Crazy Crystal account to prompt you 
to accept that alleged contract? A. No investigation. My 
knowledge of practices of broadcasting stations generally, 
my knowledge that there has been no express ruling con¬ 
trary to such broadcasting was the basis upon which I 
went. 

Q. Now are you prepared to tell me the sources that you 
may have contacted to find out if there was not anything 
objectionable in that account? A. I know of numerous sta¬ 
tions throughout the country that are broadcasting Crazy 
Crystals. There is a station here in Washington that is 
broadcasting Crazy Crystals. NBC is broadcasting Crazy 
Crystals. 

Q. Is that what you based it upon? A. That and 

224 my knowledge that as far as I know there is no ex- 
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pressed federal regulation that frowns upon the broad¬ 
casting of Crazy Crystals. If there was such a regulation 
I certainly would not permit it being broadcast. 

Q. Did you hear Mr. Thomas testify in the depositions? 
A. I conducted the direct examination of Mr. Thomas. 

Q. Do you recall whether or not Mr. Thomas testified by 
deposition that he did or did not make any investigation of 
the credit standing of the various potential advertisers? 
A. He did. 

Q. Did he or did he not? A. He testified that he did not. 

Q. And did you ? A. I checked each contract, yes. 

Q. Did you make an investigation of each advertiser? 
A. I did not make a thorough investigation, no. It is my 
understanding that these advertisers are all reputable con¬ 
cerns. 

Q. Did you check that with any local credit agencies? 
A. No I did not. 

Q. It is just your assumption that they are all reputable? 
A. An assumption based on information given me by other 
business men in the city. 

Q. Now these memoranda of these potential advertisers, 
they contain no reference as to hours that the programs 
are to go on, that they are to be broadcast, do they 

Mr. Gum: I object. That has been covered several times 
in the record. It is in the deposition also. 

225 The Examiner: It is in the deposition. 

Mr. Smith: I do not know whether it is or not. 

Mr. Gum: It is in the deposition. 

The Witness: If you read the deposition, it is in there. 

The Examiner: It is in the deposition. I am sure you do 
not want to go over it again. 

Mr. Smith: That is all I have, Mr. Examiner, except in 
connection with the depositions which were admitted in evi¬ 
dence yesterday, subject to the usual objections. I had not 
thoroughly read those, and I merely wish to point out to the 
Examiner that one exhibit offered by the applicant yes- 
terdav, marked for identification I believe Exhibit No. 2, 
was not admitted in evidence. There are several similar 
memoranda. They are entitled, 4 ‘Contracts of Employ¬ 
ment”, and they are in the depositions. 

The Examiner: They will be disregarded. 
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Mr. Smith: I presume that they should be disregarded, 
and likewise the twenty-one papers in the depositions that 
purport to be contracts between Mr. Heitmeyer and certain 
advertisers. I take it that they are merely, if anything, evi¬ 
dence that he made a survey. 

The Examiner: They will be so considered. 

Mr. Smith: That is all. 

Mr. Gum: Mr. Examiner, on that particular point I want 
to make clear just what the Examiner is ruling on. It is 
my understanding that the sufficiency of those contracts, 
and those exhibits, will all be ruled on by the Examiner, 
and that the Examiner will take into consideration all and 
any objections made to them. 

226 The Examiner: Yes sir. All material matter in 
the depositions wdll be considered. 

Mr. Gum: I want to make this point clear, Mr. Examiner, 
if I may. Then you do not rule on the contracts, that these 
contracts and the different exhibits are all stricken from the 
record at this time ? 

The Examiner: No sir. 

Mr. Berry: Mr. Examiner, I have one question that I 
would like to ask Mr. Heitmeyer that I overlooked. I had 
it on my notes, but in the confusion I overlooked it. 

The Examiner: Proceed. 

Mr. Berry: I have just one question, I promise you that, 
whichever way he answers it. 

By Mr. Berry: 

Q. Was it your purpose, Mr. Heitmeyer, or your under¬ 
standing when you borrowed the $40,000 that there would be 
no written evidence of the transaction? 

The Witness: Will you please repeat the question? 

(The question was read by the reporter.) 

The Witness: No. 

The Examiner: Is there anything further on recross ex¬ 
amination by any of the parties?’ 

Mr. Smith: I would like to ask a question. I do not know 
where we stand on this offer. Is it the desire on the part 
of Mr. Heitmeyer to submit some kind of future agree¬ 
ment? I do not think it is proper to submit, after this hear¬ 
ing is closed, after we have gone into that question, to sub- 
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mit any future agreement. There are no additional agree¬ 
ments other than what we have here now. 

227 Mr. Gum: Mr. Examiner, in that connection we 
submit that the letter of Mr. Glasman to Mr. Heit- 

mever and Mr. Heitmever’s answer to that letter, both of 
which are now in evidence, are and constitute a legally bind¬ 
ing contract between the two. However, we are asking the 
permission of the Examiner to submit in duplicate, within 
ten days, a more formal and legally binding contract be¬ 
tween these two men than is in evidence now in those two 
letters. 

Mr. Way land: I object to that, Mr. Examiner. 

Mr. Berry: I object. Now is the time to introduce any 
contracts binding on either party, and ten days from now 
will be too late. 

The Examiner: I cannot see the necessity for it. Are 
there any other questions, gentlemen? How about your 
engineer, Mr. Berry? 

Mr. Gum: I have another witness, Mr. Examiner. 

The Examiner: You have another witness? 

Mr. Gum: Yes I do. 

The Examiner: Stand aside Mr. Heitmeyer. 

(Witness withdrawn.) 

Paul R. Heitmeyer, a witness called on behalf of 

228 the applicant, having been first duly sworn, testi¬ 
fied further as follows: 

Direct examination 

Bv Mr. Gum: 

* 

Q. Mr. Heitmeyer, what is the type of station that you 
are applying for at Cheyenne? A. The proposed station 
for which application has been made in my name in Chey¬ 
enne, Wyoming, would operate with 250 watt power day¬ 
time and 100 watt power at night, unlimited time, on a fre¬ 
quency of 1210 kilocycles. The station would be operated 
purely as local service, serving the community of Chey¬ 
enne. Wyoming. 

Q. Do you know what the rate will be on the proposed 
station? 

A. Yes, sir, I do. 

The Examiner: You mean the advertising rates? 
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Mr. Gum: Yes. 

By Mr. Gum: 

Q. Will you give us those proposed rates, Mr. Heitmeyer? 

A. If it is the pleasure of the Examiner I would like to 
introduce as an exhibit the rate structure of the proposed 
Cheyenne broadcasting station. 

The Examiner: All right, submit it to counsel for exam¬ 
ination and see if there are any objections. 

(The document referred to was marked for identification 
4 ‘Applicant’s Exhibit No. 1, Docket 3161 ”.) 

Mr. Gum: I wish to offer this in evidence, Mr. Ex- 
229 aminer, this exhibit on rate structure. 

The Examiner: Any objection, gentlemen? 

Mr. Berrv: No. 

The Examiner: It will be admitted. 

(The document referred to was received in evidence, 
marked “Applicant’s Exhibit No. 1, Docket No. 3161”, and 
is filed with the transcript in the possession of the Com¬ 
mission.) 

Bv Mr. Gum: 

Q. Now will you proceed, Mr. Heitmeyer? A. This rate 
structure provides an advertising service over the proposed 
station to the local merchants of Cheyenne at a very nom¬ 
inal cost. 

Mr. Smith: Now I think we will save a lot of time by not 
explaining the exhibit. It speaks for itself. 

The Examiner: It is not necessary to explain it. 

By Mr. Gum: 

Q. How does the proposed rate structure compare with 
the other available advertising media for Cheyenne? 
A. There is no radio advertising medium in the city of 
Cheyenne. There are other media in the form of news¬ 
papers, principally, and the proposed rates would be well 
under the charges for other media in the City of Cheyenne. 

Mr. Smith: I am going to object to that and ask that it 
be stricken, Mr. Examiner, because there has been no basis 
for it. The witness has not been qualified sufficiently to 
know anything about the existing rates of newspapers or 
other media of advertising in Cheyenne. 
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Mr. Gum: He was talking about Radio. 

Mr. Smith: I will stipulate there is no other radio 

230 station in Chevenne. 

The Witness: Mr. Haller covers that point very 
thoroughly in his deposition, so it is not necessary for us 
to take it up in this record. 

The Examiner: Trv not to double anvthing that is found 
in the depositions. 

By Mr. Gum: 

Q. Will this proposed rate structure, according to your 
figures and estimation, permit the production of good pro¬ 
grams, that is, high quality programs? A. It will. I base 
that contention upon the fact that this rate structure on the 
exhibit is virtually the same as the rate structure charged 
at KLO in Ogden, a station of which I am in charge. 

Mr. Smith: I do not want to become obnoxious, Mr. Ex¬ 
aminer, but we have just got the cart before the horse. If 
the reporter will read the question, I think I can better 
state my objection. 

The Examiner: Will you read the question, Mr. Reporter? 

(The question was read by the reporter.) 

The Examiner: You can answer that yes or no. 

A. Yes. 

Bv Mr. Gum: 

* 

Q. What do you base that answer on, Mr. Heitmeyer? 
A. I base that contention upon my experience as manager 
of KLO at Ogden, Utah, where essentially this same rate 
schedule was used at the time I personally took charge of 
the station. I found, under what I believe would be some¬ 
what similar conditions as would apply in Cheyenne, 

231 that I was able to very quickly build up a volume of 
local income which permitted me to send sufficient 

money on local program production to insure a very high 
quality of service. 

Q. If your application should be granted by the Federal 
Communication Commission will you personally be in 
charge of the operation of the station at Cheyenne? A. I 
will be in charge of the operations of the proposed Chey¬ 
enne station in a supervising capacity. I will personally 
dictate the policies of the station in all respects, which poli- 
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cies will be carried out under my supervision by an efficient 
manager, to be a resident in Cheyenne and to be personally 
in charge of the station, under my direction. 

Q. Who is the resident manager? A. Mr. Louis Haller. 

Q. Have you made definite arrangements with Mr. Hal¬ 
ler? A. I have made a definite contract with Mr. Haller 
to serve in this capacity. 

Q. Have you made definite arrangements for an operat¬ 
ing staff to operate the proposed station at Cheyenne? 
A. Yes, sir, I have. 

Q. What will be your departmental organization? 

Mr. Smith: I wish to object to that. We seem to be talk¬ 
ing about contracts. If they have contracts I would like 
to examine them. If they are anything like the agreements 
in the other case they are not admissible. 

By Mr. Gum: 

Q. Mr. Heitmever, do you propose to hire qualified men 
for each and every position that will be open at the 
232 proposed new station ? A. I will hire competent and 
experienced radio men to fill each administrative post 
of the station, and arrangements with such a personnel have 
been made. 

Mr. Berry: Now you could not make any binding ar¬ 
rangements, because you haven’t any facilities. 

The Examiner: Have you made any arrangements? 

The Witness: Arrangements have been made subject to 
the granting of this license. 

The Examiner: You made tentative arrangements? 

The Witness: Yes, sir. 

The Examiner: Let the record show he has made tenta¬ 
tive arrangements. 

Mr. Berry: All on earth that those papers could show 
would be that he has interviewed people. That is hearsay, 
of course. 

The Examiner: All right, proceed. 

Mr. Gum: I would like to have that last statement of Mr. 
Berrv’s stricken from the record. 

Mr. Berry: I insist on it staying in the record. I say it is 
hearsay. That is my statement, and my objection. 

The Examiner: I will leave it in. Proceed, gentlemen. 
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By Mr. Gum: 

Q. Mr. Heitmeyer, what will be the total number of your 
personnel ? A. The total personnel of the proposed Chey¬ 
enne station will number seven people. 

Q. Does that include all of the assistants and subordi¬ 
nates, or does that mean just the heads of the de- 

233 partments? A. That is the total staff. Shall I enu¬ 
merate their positions? 

Q. No. What do you estimate the average monthly cost 
of operation of the proposed station will be? A. Accord¬ 
ing to my computations the operating overhead of the pro¬ 
posed station would be $1525 per month. 

Q. Do you have an exhibit on that, Mr. Heitmeyer? A. I 
do. This exhibit also includes an itemization of costs for 
the construction and installation of the station. 

The Examiner: $1500? 

The Witness: $1525 per month. 

The Examiner: What is your estimated cost of the in¬ 
stallation of the station? 

Mr. Smith: He is going to put the exhibit in. 

The Examiner: I want it for mv record here. 

* 

The Witness: According to my computations, the total 
cost of constructing and installing the proposed station 
would be $8,890. 

Mr. Gum: May this be marked for identification? 

(The document referred to was marked for identification 
“Applicant’s Exhibit No. 2, Docket No. 3161.”) 

Mr. Gum: I wish to offer this in evidence at this time, 
Mr. Examiner. 

The Examiner: It may be admitted. 

(The document referred to was received in evidence, 
marked “Applicant’s Exhibit No. 2, Docket No. 3161”, and 
is filed with the transcript in the possession of the Com¬ 
mission.) 

By Mr. Gum: 

Q. Will the proposed station sell time, Mr. Heit- 

234 meyer? A. Yes, sir. 

Q. Do you have a daily program outline ? A. That 
program outline also is a part of the record in the deposi¬ 
tion of Judge Milligan, I believe. 
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Q. Is ample provision made in this program outline to 
serve, free of charge, the various civic, charitable and edu¬ 
cational organizations? A. Yes, complete provision is made. 
That provision was estimated on the basis of a personal 
survey which I made among the various educational, cul¬ 
tural, religious and civic organizations in the city of Chey¬ 
enne. 

Q. Do you have any contracts for program material, Mr. 
Heitmever ? 

Mr. Berry: We object to that, Mr. Examiner. He could 
not have anv contracts. He could have a memorandum, or 
he could have evidence of an interview, but he could not 
have any contracts. 

Mr. Gum: Mr. Examiner, I want the record to show that 
we submit it is not for counsel representing the Commis¬ 
sion to tell us whether we have contracts or memoranda. 
That is up to the Examiner to determine. 

Mr. Berry: Sure. I am stating on the record my objec¬ 
tion. 

Mr. Gum: May I proceed without being interrupted ? 

Mr. Berry: I am stating my objection to the introduction 
of a paper which he calls a contract and which I say, as a 
matter of law, cannot be a contract until after he has got 
his grant. 

Mr. Gum: Are you through? 

235 Mr. Berry: I am through, yes, sir. 

The Examiner: Proceed. 

By Mr. Gum: 

Q. Do you have any contracts, Mr. Heitmeyer? A. I 
have one contract with McGregor & Sollie Transcription 
Library of San Francisco to provide transcription service 
in the amount of approximately two and one-half hours per 
day for the proposed station. I also have tentative ar¬ 
rangements based upon the construction permit being 
granted, of the station being licensed, with International 
News Service of New York City for the provision of a 
complete news schedule to be released by the proposed sta¬ 
tion on the basis of five minute bulletins each hour during 
the operating day. Further, I have a contract with the 
Standard Program Library Service. 



V 
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Mr. Berry: I object to that for the same reason, Mr. 
Examiner. 

The Witness: I have arrangements with the Standard 
Program Library Service of Los Angeles for the provid¬ 
ing of— 

Mr. Smith: I would like to object to what the contract pro¬ 
vides. 

The Examiner: I think it is perfectly clear that a binding 
contract could not be entered into. Tentative arrange¬ 
ments might be made predicated upon the possible estab¬ 
lishment of a station with the various parties to furnish 
program material, and if the witness has made tentative 
arrangements I think he should be permitted to testify to 
that fact, but I think counsel is eminently correct in object¬ 
ing to the word “contract” being used in connection 
236 with these documents. 

Mr. Gum: Mr. Examiner, for the sake of the rec¬ 
ord we submit that these are contracts. We want to stand 
on that. We want to insist on that. These are contracts, 
subject to certain conditions. 

The Examiner: That would be tentative in anv event. 

Mr. Gum: They are contracts that we are submitting sub¬ 
ject to certain conditions. Now whether or not they are 
acceptable in the report of the Examiner as contracts, of 
course, we do not even want to offer an opinion on. We feel 
that that is for the Examiner to decide, but we are offering 
these as contracts subject, of course, to certain conditions. 

Mr. Smith: My contention is that the Examiner should 
rule, should either admit these or not admit them. If they 
are admitted we can have testimony and cross-examine 
about them. If they are not admitted it is not fair to have 
the witness testify to them, if the agreements are not ad¬ 
missible. 

The Examiner: They have not been offered in evidence 
yet. 

Mr. Smith: I move the testimony so far be stricken, be¬ 
cause it is not the best evidence. 

Mr. Gum: Mr. Examiner, I am not to the point of offering 
them yet. If they will let him complete his answer I am 
going to offer them. 

Mr. Smith: He was interpreting these contracts. 
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Mr. Berry: He was interpreting these papers, Mr. Exam¬ 
iner, and calling them contracts. That is my objection to it. 

I think it is the duty of the Examiner to determine whether 
they are contracts. In the first instance my objection was 
because they could not be anything except evidence 

237 of interviews that he has had with these people. That 
is what it amounts to, because he has got no author¬ 
ity to make any contracts. If he wants to treat them now as 
tentative propositions, then it is a different proposition. 

The Examiner: I think it is immaterial whether they be 
referred to as contracts, tentative arrangements, or any * 
other thing. They, at the most, would only be evidence 
that this applicant has made some efforts to secure con¬ 
tracts from some source on some program material. 

Mr. Berry: That is true. 

The Examiner: I think he can testify to that without dis¬ 
playing any documents or referring to any documents. 
Counsel can cross-examine him on his testimony. There is 
no necessity for us falling out here on the question of 
whether they are contracts or something else. 

Mr. Berry: To make myself plain, I am not objecting to 
the gentleman testifying to anything that he did, but if 
they are going to call these contracts then I am going to 
move that the whole thing be stricken out, and ask that all 
the evidence that he has given with reference to any kind of 
contracts be stricken out. 

Mr. Smith: Unless they first produce the contracts. 

The Examiner: Now, as I have stated, it makes no dif¬ 
ference what you refer to them as. The only thing I am in¬ 
terested in is what efforts, if any, this applicant has made to 
procure local material. 

Mr. Berry: I am not objecting to that. 

The Examiner: Proceed. 

By Mr. Gum: 

Q. Will you go ahead and tell us now what efforts 

238 you have made, Mr. Heitmeyer? A. Further I have 
made arrangements for the purchase of a transcrip¬ 
tion library service from Standard Program Library Ser¬ 
vice at Los Angeles, which sevice will make available to the 
proposed station a wide variety of musical and dramatic 
entertainments, consisting of approximately 2% hours per 
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day. These three forms of program material, the two 
transcription libraries and the news service, plus a com¬ 
plete record library, and the abundance of local talent, as 
set forth in the testimony of witnesses whose depositions 
appear as a part of this record, will form the contemplated 
program structure of the proposed station. 

Q. Do you have any evidence that will support your tes¬ 
timony, Mr. Heitmeyer, your answer to the last question? 

The Examiner: Anv what ? 

Mr. Gum: Any evidence. I do not think it is necessary, 
in view of what you just said, Mr. Examiner, but I want to 
play safe. 

The Examiner: Proceed. 

By Mr. Gum: 

Q. Mr. Heitmeyer, in this daily program outline has any 
attention been given to children t A. Yes, sir, very definite 
attention has been given to that type of program, and ar¬ 
rangements have been made in the contemplated program 
structure. 

Mr. Smith: Is this in evidence? 

Mr. Gum: Yes. 

The Examiner: It is attached to the Milligan deposi¬ 
tion. 

239 Bv Mr. Gum: 

Q. You may go ahead with your answer, Mr. Heitmeyer. 
A. Definite arrangements have been made in the contem¬ 
plated program structure for a daily children’s program 
each afternoon, to consist of local junior talent recruited 
from schools of the citv and from the classes of various 
music instructors. Special stress will be laid upon this 
phase of our program operations, in order to give ample 
facilities to the proper expression of junior talent. 

Q. Has there been any attempt made to determine 
whether or not there is sufficient local business in Chevenne 

V 

to insure the profitable operation of the proposed station? 
A. Yes, there has been. 

Q. Who made that investigation? A. That investigation 
was made by two men under my direction, employed by me 
to make this survey. One of these men was Mr. Haller, a 
proposed assistant manager and advertising manager, 
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whose testimony is on record. A further survey was made 
under my direction by a Mr. Julian Carpender, a resident 
of Cheyenne. 

The Examiner: Did not he testify by deposition? 

The Witness: No, sir. I have an affidavit, if it is re¬ 
quired. 

By Mr. Gum: 

Q. Did Mr. Haller testify? A. Mr. Haller has testified 
thoroughly as to his survey. 

Q. Who was the other gentleman? A. Mr, Carpen¬ 
der. 

240 Q. You employed Mr. Carpender to make this sur- 

vev? A. I did. 

* 

Q. And did you pay him for the services? A. Yes, sir. 

Q. And did he submit a report of his survey to you in the 
regular course of his business? A. He did. He submitted 
a report in the form of an affidavit attesting to the results 
of his investigation. 

Q. Will you tell us what the results of that investigation 
are, as is shown in the affidavit? 

Mr. Berrv: That is not admissible under our rules, Mr. 

w 7 

Examiner. 

The Examiner: Yes, I would think that would not be ad¬ 
missible, Mr. Gum. 

Mr. Gum: We are going to insist on this and ask for an 
exception, because we have laid the foundation. We have 
shown this man was employed by Mr. Heitmeyer for this 
purpose, that in the regular course of business, and pur¬ 
suant to the purpose for which he was hired, he submitted 
to his employer a report of his results in affidavit form, 
under oath, and now I want Mr. Heitmeyer to testify as to 
what was reported to him by this employee of his, and we 
are going to insist on that first, last and always. 

The Examiner: Is that any different than the testimony 
of the witness Haller? 

Mr. Gum: Yes. Mr. Haller testified here in the deposi¬ 
tion. 

The Examiner: Yes. It would only be supplementary, 
would it not, it would be cumulative ? 
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241 By Mr. Gum: 

Q. Did Mr. Haller cover this fully? A. Mr. Haller did 
not. Mr. Carpender covered a more extensive field than 
Mr. Haller did. 

Mr. Berry: Does your Honor hold that the witness may 
pass on the scope of the evidence that is competent? I do 
not think so. I do not think the witness has any right to 
pass on the scope of the evidence at all. I think it is a 
question for the Examiner and for the Commission. 

Mr. Gum: It was not a question before the court, if your 
Honor please. 

Mr. Berry : I object to the affidavit, because it is express- 
lv excluded under our rules. 

Mr. Gum: It has not been offered yet. 

The Examiner: He is not offering the affidavit, Mr. Berry, 

he is offering testimony from this witness, concerning the 

result of a survev made bv a man under his direction. The 

•> % 

fact that the report was made in an affidavit may have con¬ 
fused vou. He is not offering the affidavit in evidence, he 
is offering testimonv. 

Mr. Berry. He is offering to testify from what that affi¬ 
davit shows, which makes it, in my judgment, under our 
rules, just third hand removed instead of second hand re¬ 
moved. 

Mr. Smith: I wish to join in that objection of Mr. Berry’s. 

The Examiner: As I stated a while ago, I doubt the ad- 
missibilitv of that, Mr. Gum. I am going to sustain the 
objection and give you a bill. 

Mr. Gum: I think I have made our position clear. 

242 By Mr. Gum: 

Q. Did you make a study or any attempt personally to 
determine whether or not there is sufficient local business in 
Cheyenne to insure the profitable operation of the proposed 
station? A. Yes. In addition to the contacts made bv Mr. 
Haller and Mr. Carpender, I personally called upon several 
merchants in Cheyenne to determine the potential adver¬ 
tising support of the proposed station. 

Q. As the result of that investigation did you form an 
opinion as to whether or not there was sufficient local busi¬ 
ness in Cheyenne? A. I did. My own personal investiga- 
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tion convinced me quite definitely that the proposed station 
would have ample advertising support from the local mer¬ 
chants of Cheyenne. 

(Discussion off the record.) 

The Examiner: Let the record show that no attorney 
representing any party to this hearing made any objection 
to the testimony of this witness where he drew a conclusion 
as to the result of the survey. Had such objection been 
made the Examiner would have sustained it. 

Mr. Berry: I want to make that inquiry of the Examiner. 
We are getting along late in the afternoon now. I do not 
want to keep delaying with objections, but I do want this 
record, if possible, to reflect the facts and not the opinions 
of the witness, so when the question comes up for review 
there will be questions of fact to determine and not ques¬ 
tions solely of the opinion of the witness. 

The Examiner: I think everyone wants that, Mr. 
243 Berry, and in view of that, Mr. Gum, I suggest that 
you let this witness testify concerning his personal 
survey. He has not testified particularly on that. He tes¬ 
tified to an opinion. 

Mr. Gum: Mr. Examiner, I would like for the record to 
show that I purposely and intentionally left out those de¬ 
tails. I was merely asking the witness to tell them, to show 
that he had convinced himself, and let it go in for what it is 
worth. I would much rather go into the details, but I was 
merely trying to save time, that is all. 

The Examiner: As the record now stands, it was your 

purpose only to show that as the result of the survey made 

bv this witness he himself was convinced that there was a 
* 

sufficient advertising support to justify the station? 

Mr. Gum: Yes, that is what he testified to. 

The Examiner: Well, let that stand. All right, proceed. 
Try and avoid opinion testimony, because it is not the best 
evidence. 

Bv Mr. Gum: 

Q. Is there any broadcasting station at this time in Chey¬ 
enne, Mr. Heitmever? A. No, sir, there is not. 

Q. Have you made any investigation to determine what 
type of radio service is now available to the residents of 
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Cheyenne? A. There is no local radio service available to 
the residents of Cheyenne. 

Q. Is there any outside service available? A. Reception 
from KOA in Denver, Colorado, is the main source of radio 
program service. 

244 Q. Mr. Heitmeyer, have you any engineering tes¬ 
timony in the depositions taken for Cheyenne? 

A. Yes. 

Q. On the Cheyenne application? A. I have the testi¬ 
mony of Mr. Cozzens, who will serve as supervising engi¬ 
neer of the proposed station. 

Q. Mr. Heitmeyer, what are the principal industries at 
Cheyenne? A. The principal industries in Cheyenne are 
railroading, broad governmental activities, including— 
Mr. Smith: I would like to ask a question of the witness, 
whether or not he might be refreshing his recollection from 
Chamber of Commerce information now? 

The Witness: I have my own notes. 

Mr. Smith: Taken from what source? 

The Witness: Taken from facts gathered from various 
sources in the city of Cheyenne, conversations with the 
Mayor, with the Chamber of Commerce, with various busi¬ 
ness men. 

By Mr. Gum: 

Q. You may proceed. A. Broad governmental activities, 
including an annual payroll in excess of three and one- 
quarter million dollars paid to some 4,000 employees, and 
Fort Francis E. Warren, one of the largest forts in the 
United States. Another major industry is the raising of 
cattle and sheep and other live stock, and aviation is a 
fourth major industry of Cheyenne. Cheyenne is the head¬ 
quarters for the United Air Lines shops and is the cross¬ 
roads for all transcontinental air traffic. The aviation in¬ 
dustry in Cheyenne supports some 500 persons. 

245 Mr. Gum: Mr. Examiner, at this time I would like 
to ask that you take judicial knowledge of the Gov¬ 
ernment statistics as to the principal industries at Chey¬ 
enne, in support of Mr. Heitmeyer’s testimony. 

The Examiner: That will be done. 
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By Mr. Gum: 

Q. Mr. Heitmeyer, do you have any personal knowledge 
of the trading area adjacent to Cheyenne ? A. Cheyenne is 
basically a city isolated from other immediate major mar¬ 
kets. It is surrounded by an area that is very sparsely 
populated. Cheyenne is the capital of the State of Wy¬ 
oming and the principal city in Wyoming. It is located in 
the southeastern section of the State, some 15 miles north 
of the Colorado-Wyoming line. 

Q. Will you indicate generally the various business, edu¬ 
cational, cultural, religious and community activities of 
Cheyenne! A. In Cheyenne there are six grade schools, a 
high school, a combined grade and junior high school, em¬ 
ploying 118 teachers, with a total attendance of 2,931 pupils. 
This was the registration in Cheyenne of 1935. There are 
two libraries, approximately representing all religious 
faiths, two banks, with deposits of approximately nine and 
one-half million dollars, three modern theaters, and Chey¬ 
enne also is internationally noted for its annual frontier 
days and pioneer of all wild west shows. 

Q. Just how would the proposed station render a service 
to the people of Cheyenne and its neighboring territory 
for the broadcasting of activities of these organiza- 
246 tions! A. The proposed station would be the only 
facility available for the broadcasting of matters in 
the interests of these various organizations, and would be 
the only facility available for local merchants in advertising 
their products in competition with the advertising done by 
the Denver stations, particularly KOA, which permeates 
into the Cheyenne market and draws trade from Cheyenne 
to Denver. 

Q. If your application for the station in Cheyenne is 
granted, where will be the main studios be situated! A. The 
main studios will be situated in the Capitol Hotel at Chey¬ 
enne, Wyoming, in the down town area of the city. 

Q. Have you made any arrangements with the hotel for 
the placing of the studios there! A. I have made definite 
arrangements with the hotel. I have an option for a lease 
on the necessary quarters. 

Q. Does that include the offices, room for the offices? 
A. For studios, offices, and any other facilities necessary. 
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Q. What type of studio do you propose to install ? A. The 
studios to be installed will be thoroughly modern in every 
respect. The3~ will be properly treated with accoustical 
materials to make possible the best, the most efficient trans¬ 
mission of speech and music, and will be thoroughly 
equipped with modern, high grade equipment. 

Q. Is the expected cost of this studio already in an ex¬ 
hibit. A. It is, yes. 

Q. Have you already testified as to the expected cost of 
the station, the construction of the station? A. All of 
those computations are contained in the exhibit on 

247 record. 

Q. Can you name some of the special types of pro¬ 
gram material which will be broadcast? A. Yes I can. 

Q. Will you do so, please? A. In addition to the tran¬ 
scription presentation we will have International News 
Service Bulletins, and the recorded programs shown on the 
proposed program structure. 

Mr. Smith: I do not believe this is responsive to the 
question. 

Mr. Gum: Yes, I am asking for special programs. 

The Examiner: Then he says in addition to the transcrip¬ 
tion and other matters. 

Mr. Smith: In addition to this exhibit now? We have an 
exhibit covering the daily programs from early morning to 
late at night. 

Mr. Gum: Now he is pointing out certain of the special 
programs. 

The Witness: In addition to the transcription features 
the International News Service bulletins, the record pro¬ 
grams shown on the proposed program structure, the sta¬ 
tion will draw quite heavily from local talent for the pro¬ 
duction of various types of musical presentation dramatic 
programs. In cooperation with local organizations there 
w’ould be broadcast a morning devotional service presented 
by and under the auspices of the Cheyenne Ministerial As¬ 
sociation. There would be a daily broadcast of police bul¬ 
letins and weekly safety talks prepared and presented un¬ 
der the auspices of the police department. There 

248 would be a Saturday evening broadcast of church 
news, weekly talks by the Postmaster of Cheyenne, 

two 15-minute broadcasts per week arranged for both adult 


PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 145 

and junior listeners and presented by the Cheyenne library. 
The children’s program was already referred to, and other 
similar types of local program activity. 

By Mr. Gum: 

Q. Mr. Heitmeyer, what is your intention as to making 
the facilities available to local organizations, such as the 
religious, educational, cultural, philanthropic, charitable, 
and what not? A. The facilities of this proposed station 
will be free at all times to all worth while local activities of 
an educational; cultural, religious, civic and charitable na¬ 
ture. In further substantiation of that contention I cite 
that arrangements have been made to broadcast daily pro¬ 
grams of 15 minutes duration cooperating with the women’s 
clubs of Clievenne. This was further brought out in the 
testimony of Mrs. Nelson. 

Q. Is there any other means available for the radio lis¬ 
teners in Cheyenne and the area adjacent thereto to re¬ 
ceive programs of this type? A. There is no such accom¬ 
modation. However, as some of my witnesses have testified, 
in isolated cases organizations from Cheyenne have gone 
to— 

Mr. Smith: I want to object. The witness is saying what 
some of his witnesses testified. 

The Examiner: Yes. You will not repeat anything that 
is in the depositions. It is unnecessary. 

The Witness: Will you please restate the question? 

249 By Mr. Gum: 

Q. Is there any other means available for the radio listen¬ 
ers in Cheyenne and in the area adjacent thereto to receive 
programs of this type, that is the local programs by the dif¬ 
ferent local organizations? A. No. 

The Examiner: The answer is “no”? 

The Witness: The answer is “no”. 

By Mr. Gum: 

Q. Is there sufficient musical talent available in Cheyenne 
for the presentation of good locally produced radio pro¬ 
grams ? 

Mr. Smith: I object to that question as called for a con¬ 
clusion. Let him state what the talent is, and the Examiner 
can draw his conclusion as to whether or not it is available. 
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The Examiner: I believe that objection is well taken. 
Have you made any investigation as to the possible local 
musical talent? 

The Witness: Yes, quite a thorough investigation. 

The Examiner: Do you know whether there are bands, 
orchestras, etc. ? 

The Witness: I do. 

The Examiner: You may state for the record. 

A. I personally made a thorough investigation of such 
talent in the city of Cheyenne, and I found that there is an 
abundance of talent, including orchestras, bands, profes¬ 
sional musicians, and student artists. 

By Mr. Gum: 

Q. Could you tell us how much of this talent is 
250 professional and how much of it is amateur? A. I 
cannot state specific percentages. I do know that 
there are more than 80 professional musicians in the city of 
Cheyenne, which would be more than sufficient to satisfy 
any normal need of any normal broadcasting station. 

Q. Now just previously here, Mr. Heitmeyer, you testi¬ 
fied as to certain special programs, certain programs that 
you expected to offer that were produced by the different 
local organizations. Now have you contacted personally 
these various organizations to ascertain whether or not 
they are willing to corroborate in producing these pro¬ 
grams? A. Yes, I have talked to officers of each of these 
organizations, and I found them most willing to cooperate 
in the presentation of the programs that I have mentioned. 

Q. If this application is granted will you operate the 
proposed station to the best of your ability in the interests 
of the public? 

Mr. Berry: That is a question for the Examiner to deter¬ 
mine. 

A. I certainlv will. 

Mr. Berry: I object to that. 

The Examiner: Objection sustained. 

Bv Mr. Gum: 

V 

Q. Do you expect to conduct auditions to develop new 
talent? 
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Mr. Berry: I do not object to the statement of his ability, 
but the other part of the answer I do object to. 

Mr. Gum: You are getting too technical for me. 

A. That will be a part of my program policy, to 
251 make the audition facilities of the studio and the 
cooperation of our program department available to 
the various local talent for audition purposes. 

254 Paul H. Heitmeyer a witness on behalf of the ap¬ 
plicant, resumed the stand for further examination 

and testified as follows: 

Direct examination. 

By Mr. Gum: 

Q. Mr. Heitmeyer, do you have a program manager for 
Cheyenne? A. Yes. I made definite arrangements 

255 for the filling of that position. The program man¬ 
ager would be Mr. Merrill Bunnell. 

Mr. Ewing: Now we are going to object again, Mr. Ex¬ 
aminer. I do not think it is material as to who is going 
to be the manager, until they get the station. 

The Examiner: I do not feel that I am particularly in¬ 
terested in the identical persons. The thing that the Com¬ 
mission is interested in primarily is whether or not com¬ 
petent people will be employed, and I think this witness has 
testified that he will select such persons for all positions. 

Mr. Gum: May I withdraw that question, Mr. Examiner ? 

The Examiner: All right. 

By Mr. Gum: 

Q. Mr. Heitmeyer, will the towers of the proposed sta¬ 
tion, if you are allowed to build it, be painted? A. They 
will be painted in accordance with the Department of Com¬ 
merce Airways regulations, and will be lighted in compli¬ 
ance with those regulations. 

Q. Now, Mr. Heitmeyer, do you propose to use the equip¬ 
ment that is set forth in your application? A. Yes I do. 

Q. Suppose that equipment for some reason should later 
be disapproved by the Commission, then what would you 
do? A. Equipment would be substituted which would con¬ 
form fully to the Commission’s rules in such matters. 
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Q. Has the equipment, though, that you have asked for 
in your application already been approved? A. It 

256 has been approved and an order placed for it. 

Q. Did you testify as to the cost of the equipment 
for this proposed station? A. The cost is shown in appli¬ 
cant’s Exhibit No. 2. 

The Examiner: It is in this record also. $8,890. 

Mr. Gum: That is all. 

The Examiner: All right, Mr. Smith. 

Cross examination. 

Bv Mr. Smith: 

Q. Mr. Heitmeyer, when was the first time in your life 
that you were ever in Cheyenne? A. In April, 1934. 

Q. For how long a period? A. A few hours. 

Q. You mean just a stop-over on a train trip, or some¬ 
thing? A. Going through there by air, a stop-over be¬ 
tween planes. 

Q. Did you have any idea at that time of making an ap¬ 
plication for a radio station. A. No I did not. 

Q. When was the next time you were in Cheyenne? A. 
Around the first of September of this year. 

Q. Of this year? A. Yes sir. 

Mr. Gum: Mr. Examiner, I do not want to interrupt, but 
it seems to me this is absolutelv immaterial. It is in the 
record where Mr. Heitmever is from. 

Mr. Smith: T think I can get through very shortly. 

257 This is not going to be a prolonged cross examina¬ 
tion. 

Bv Mr. Smith: 

w 

Q. For how long a period were you there at that time, in 
September? A. Four days. 

Q. That has been the extent of your presence in Chey¬ 
enne? A. No, I made another trip to Cheyenne about three 
weeks ago, at which time I spent almost a week there per- 

sonallv. 

•* 

Q. Do you recall when you filed the application for the 
new station at Cheyenne? A. On March 25, 1935. 

Q. That was during the period of time you were work¬ 
ing for KLO ? A. Yes sir. 
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Q. Now you mentioned yesterday a tentative staff at 
Cheyenne of seven people. Did that include yourself? A. 
No, that is exclusive of myself. 

Q. Do you intend to allocate yourself a salary from 
Cheyenne? A. I do not. 

Mr. Smith: Mr. Examiner, I understand that we stipu¬ 
lated yesterday that this applicant would have the same 
financial set-up at Cheyenne as at Salt Lake City. Am I 
correct in that understanding? 

The Examiner: Yes sir. The fund is derived from the 
same source, $20,000 out of the $40,000 now on deposit will 
be used in connection with the establishment of this sta¬ 
tion in the event he is granted a license, and $20,000 

258 to be used at Salt Lake. 

Mr. Smith: Now, I do not want to go into that, be¬ 
cause that is clear, but in the Cheyenne application, Mr. 
Examiner there is a little bit different picture with regard 
to the financial status at the time the application w*as filed, 
and I merely want to go into that. 

The Examiner: All right. 

By Mr. Smith: 

Q. At the time you filed your application in March, Mr. 
Heitmever, the application under oath stated that you had 
available funds in excess of $20,000. What were those 
funds? Were they part of this $40,000 we have been talk¬ 
ing about? A. That referred to the $20,000 set forth in a 
financial statement which I tiled subsequently with the Com¬ 
mission at the request of Mr. Pettey. Those records are on 
file at the Commission’s office. 

Q. Was that the statement that you filed along about 
July 8? A. I filed a statement at that approximate time, 
and this is the statement to which I am referring. 

Q. Now confining ourselves the Cheyenne application 
only, aside from the $20,000 in the financial statement with 
your application, the source of which is in the record, di¬ 
vorcing ourselves from that, you had at that time, did you 
not, approximately $1,000 in the bank? A. Approximately 
that sum. It is set forth in the statement. 

Q. Have you testified yet whether or not you own 

259 anv of the stock in KLO ? A. I do not believe I have. 

Q. Do you own any stock in that station? A. Yes 
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I do. The amount shown on that financial statement, 
slightly in excess of 4,000 shares. 

Q. 4,000 shares? A. Yes. 

Q. Representing what in dollars? A. The par value of 
the stock is one dollar a share. 

Q. One dollar a share? A. Yes. 

Q. Is that stock fully paid for? A. Yes. 

Q. Now in your statement, in your financial statement 
filed in July of this year with the Cheyenne application, 
you owed Mr. Glasman $474.00. What did that represent? 
A. It represented an indebtedness to him. 

Q. In what way? 

Mr. Gum: I object to that, Mr. Examiner. I do not think 
we ought to know whv he owed a man some money. It is 
a fact he owed him. If they want to contradict it, if they 
want to say that he did not owe him, that would be a differ¬ 
ent thing. What he owed him for, why he owed him, I do 
not think the Examiner is interested in that. I do 
not know any rule in law that requires us to go into that. 

The Examiner: What is the theory of that? 

Mr. Smith: Let me ask this question in connection with 
that: 

260 By Mr. Smith: 

Q. Was that a balance due on the stock? A. It is a bal¬ 
ance due on monev that I borrowed from Mr. Glasman. That 

* 

balance has since been cleared up, that debt has been wiped 
out. 

Q. Now vou testified that vou made a verv thorough sur- 
vev and that vou made anv investigation of the talent, con- 
tacted various organizations in Cheyenne. When was that 
survev made? Was that made in the four dav visit in 

* v 

September? A. During the two visits that I previously re¬ 
ferred to. 

Q. Your visit in October was chiefly taken up by deposi¬ 
tions, the taking of depositions, was it not? A. A portion 
of the time was spent, only one day of that time was spent 
in taking depositions, the rest of the time was spent in 
going over the field further in regard to various matters 
that I have mentioned. 

Q. Now you testified yesterday and used the word 1 ‘defi¬ 
nite”, that you had made definite arrangements to broad- 
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cast children’s programs. What definite arrangements did 
you make and with whom? A. I made definite arrange¬ 
ments with two different sources of material and have in¬ 
vestigated the availability of other sources. One of those— 

Q. Just let us stick to the definite arrangements you made. 
A. One of those sources would be the music classes 

261 of Mr. and Mrs. Ross, and the other source would be 
the orchestra talent of Mr. Weihe. 

Q. Well, Mr. Weihe testified bv deposition, did he not? 
A. Yes. 

Q. Did Mrs. Ross? A. Mr. Ross did. 

Q. Now, Mr. Heitmever, the exhibit in the depositions 
entitled, “Proposed Program Schedule for the Cheyenne 
Radio Station,” if I may ask this question, I would like to 
find out who prepared that exhibit? A. I prepared that 
myself. I prepared it in Cheyenne. 

Q. Is this a typical daily schedule? Is that what this is 
intended to be? A. It is intended to be a tentative outline 
of any particular day’s broadcasting activities of the pro¬ 
posed station. As I testified yesterday, it is made up suffi¬ 
ciently flexible to include the various type of local program 
material which I contemplate using. 

Q. "Well now, there are some features on here that are 
marked as recordings and some as transcriptions, and so 
forth. You would not want the Examiner to think that 
this feature from 10:05 to 10:15 was not phonograph rec¬ 
ords or electrical transcriptions, would you? A. I cer¬ 
tainly would not. I have attempted to mark all of the pro¬ 
grams shown as recordings. 

Q. Is that also true in regard to Wayne King and his 
orchestra? A. Wayne King and his orchestra would be a 
recording. 

Q. And Connv Boswell? A. A recording. 

262 The Examiner: Are thev so designated? 

The Witness: No thev are not. 

•/ 

Mr. Smith: Probably it is an error in leaving it off. How¬ 
ever, I want to get that correction in. 

Bv Mr. Smith: 

Q. Have you made any calculation, Mr. Heitmeyer, as 
to the number of hours per day you intend to broadcast 
phonograph records and electrical transcriptions, based on 
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the program schedule? A. Well, that is going to be deter¬ 
mined a great deal by the eventual program set-up, after 
we get the local programs fitted in. I can give you an ap¬ 
proximation. 

Q. If it is based on that, it would be about twelve hours of 
phonograph records and four hours local talent, would it 
not? A. 1 have alreadv testified that this is not indicative 
of the amount of local talent which would be used. This 
simply shows the general type of arrangement of programs 
and the contrast of entertainment which will be broadcast. 
It is impossible at this time to allocate definite periods to 
types of programs which will yet have to be arranged. 

Q. What news service do you contemplate using in Chey¬ 
enne? A. International News. 

Q. Have you made any investigation of what that is going 
to cost you? A. Yes I have. It is shown on that proposed 
budget. 

Q. This Exhibit 2 shows news, $100 a month. Is 
263 that the figure that lias been supplied you as the cost 
of this news service? A. It is slightly over the fig¬ 
ure that has been quoted me and definitely promised me. 

Q. By the International News Service? A. By the Inter¬ 
national News Service, ves sir. I have allowed a reasonable 
leeway there for the expense of special bulletins which may 
come in, in addition to the regular service. 

O. Will vou give me an estimate of the amount of monev 
that you intend to spend each month for talent in Cheyenne? 
A. No I cannot. That is going to depend a whole lot upon 
the number of locally sponsored programs using local 
talent. 

Q. Sponsored programs I presume will be paid for by the 
advertiser, is that correct? A. That is true. 

Q. What about the sustaining programs? A. I would not 
attempt to make an estimate at this time. 

Q. What is your estimate of the average number of com¬ 
mercial hours you will broadcast every day, based on your 
investigation of business conditions in Cheyenne? A. In 
view of the fact that a substantial portion of our advertis¬ 
ing takes the form of spot announcements, it obviously is 
impossible to make such an estimate. 

Q. Well, is it your estimate that the major portion of the 
business in Cheyenne will be spot announcements ? 
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264 A. I do not think so, no. 

Q. Maybe I misunderstood. A. I said a substan¬ 
tial portion. Just how much I can not foretell. You can¬ 
not, and I do not believe anyone else can. 

Q. You stated, I believe, that you have an option for a 
lease? A. I do. 

Q. The Capitol Hotel? A. Yes sir. 

Q. When was that option taken? A. On my last visit to 
Chevenne. 

Q. In October? A. In October, yes. 

Q. When does it expire? A. The option is on exhibit. 

Q. It is? A. Yes. 

Q. So that I can save a little time. Do you recall what 

the consideration was? A. A monthly rental? 

* 

Q. No, the consideration of the option. A. One dollar. 

Q. Just one dollar? A. Yes. 

Q. And the monthly rental is what? A. $100 a month. 

Q. Does that include studio and transmitter space? A. 
No, that includes studio and office space. You notice 

265 we propose to buy the land and the building for the 
transmitter. 

Q. No definite arrangements have been made, though, to 
do that, have they? A. For the purchase of the land? 

Q. Yes. A. No, the site is to be determined, you under¬ 
stand. We have an approximate idea, but we will have to 
wait until we get authorization from the Commission first. 

Q. Now in testifying yesterday as to the use of the radio 
broadcasting station as a medium for advertising, you 
stated that your proposed station would be the only radio 
facility available, did you not? A. The only local radio 
facility available, yes. 

Q. That is assuming that the other application is denied? 
A. I spoke in the future tense. 

Q. Now just a couple of questions more on the rate 
structure. Did you testify that you had formulated your 
rate structure on the extent of operation of KLO? A. No. 
I testified that this rate structure was comparable to the 
one we used at KLO at the time I assumed the manage¬ 
ment of the station. 

Q. In your survey of Cheyenne, did you determine that 
business conditions are practically the same in Cheyenne 
as they are in Ogden? A. I believe they are a little better. 
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Q. They are? A. Yes. 

Q. What is the ratio of your commercial business 

266 in Ogden between spot announcements and commer¬ 
cial programs? A. I could not say offhand. 

Q. Fifteen minute or half hour programs? A. I could 
not say offhand. We carry quite a number of fifteen min¬ 
ute programs. I do not think we have any half hour pro¬ 
grams, that is daily programs, on the air. We have half 
hour weekly programs. We propose selling our time 
largely on the basis of daily service, in order to make it as 
effective as possible for the advertiser using it. Our rates 
are predicated on that basis. 

Q. Just one more question. Have you made any calcula¬ 
tion as to the number of hours, the number of spot an¬ 
nouncements you would have to sell over a period of a 
month in order to break even, considering that you have an 
estimated operating cost of $1,525 a month? A. I have 
not. I could. 

Q. Approximately what would it be? Can you give me 
an approximation? 

Mr. Gum: In order to save time, I think that is covered. 

The Witness: I think probably 20 percent of our time— 
I want to qualify that, Mr. Smith—all s])ot announcements 
contemplate reasonable spacing, that is the spacing of a 
substantial amount of time between announcements. 

Mr. Smith: That is all. 

The Examiner: All right. Mr. Albertson. 

Mr. Albertson: We are not respondents in this particu¬ 
lar case. 

The Examiner: Xo cross examination? 

267 Mr. Albertson: Xo cross examination. 

The Examiner: Mr. Berry. 

Mr. Berry: Yes, I have one or two questions that I want 
to ask the gentleman. 

Cross examination. 

By Mr. Berry: 

Q. Mr. Heitmeyer, whom did you interview in Cheyenne? 
Name a few people. A. I could not name all of them. I 
could name a number of them. 
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Q. Name as many as you can. A. I talked to Governor 
Miller, I talked to "Mayor Allison, I talked to Mr. Nelson. 
Do you want me to give their titles? 

Q. Well, you can, if you know what their titles are. A. 
The first two are self-explanatory. Mr. Nelson is past 
president of the Rotary Club and director of the Archer 
Experimental Farm. Tilton Keefe, president of the Junior 
Chamber of Commerce. Ed Hayes, president of the Ki- 
wanis Club. Mr. Rowe, Floyd Rowe, president of the 
Lions Club. Mrs. Nelson, prominent club member there. 
Mr. Goings, principal of the high school. Mr. Jessup, su¬ 
perintendent of schools. Mr. Walter Bradley, owner of the 
Capitol Hotel. Mr. Champion, manager of Mont gome ry- 
Ward. Of course all of the witnesses whose names appear 
in the depositions. Mr. Stark, a merchant. Mr. Larson, a 
merchant. Mr. Silverblatt, a merchant. Shall I continue? 

Q. Name evervbodv that vou can think of that vou in- 
terviewed. You can give his title, if you want to, and 
268 his address, if you know. A. Rev. Pingree, secre¬ 
tary of the Ministerial Association. I wish I had 
kept a memo of these names. I could have answered much 
more fully and to a greater extent. There are others, prob¬ 
ably about fifteen others, whose names appear on the depo¬ 
sitions, in addition to those I have named. Also the presi¬ 
dent and secretarv of the Chamber of Commerce. 

Q. Did you find anyone at all opposed to your venture, 
or did they all appear to be enthusiastic towards the estab¬ 
lishment of your station? A. I found no one opposed to it. 

Q. Now in your interviews—I do not want to encumber 
the record, you understand, with long conversations, be¬ 
cause that is not necessary, but in your interviews how 
were they conducted, just in a general way? Did you in¬ 
troduce yourself to a gentleman and ask him how the idea 
of locating a station in the town would strike him, or ap¬ 
peal to him, and what the prospect would be? A. With 
practically no exceptions,—I think the only exception was 
the case of Governor Miller,—I made my own entre, with¬ 
out an introduction. 

Q. You went in and discussed it with the people? A. I 

introduced mvself and asked them what their reaction 

* 

towards the proposed station was. 
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Q. And you say it was universally accepted in a manner 
to indicate to vou that thev all wanted the station, wanted 
you to construct the station? A. I will say there were no 
objections. Now in order to be thoroughly truthful 

269 and to complete this record,—I neglected to answer 
this, it was purely an oversight,—I talked to the two 

newspapers in Cheyenne and I will have to say that both 
of the publishers objected to the station very definitely. 

Q. Well, did they give you any reasons? As I say, I do 
not want very long conversations, but I take it that their 
reasons were commercial? A. They felt quite strongly that 
we would be competitive with them in an advertising sense. 

Q. Now then, just in a general way, your application, of 
course, calls for a 100 watt station at night and 250 watt 
during the day, unlimited hours of operation. Do you know 
about the approximate square miles, if it runs into miles, 
of the area covered by the corporate limits of the city of 
Cheyenne, or do vou have anv way that vou can get that 
information l A. The citv is about three miles across. Does 
that satisfy your purpose, Mr. Berry? 

Q. That is all right. A. I could not give you the square 
miles encompassed in the city limits. 

Q. Do you know about the shape of the city, whether it is 
a rectangle or a circle, or about how that is? A. Oh, it fol¬ 
lows a rough circle, as an average citv outline does. 

Q. And it has approximately 17,000 or more population? 
A. According to the United States Census. There has been 
a definite growth in the city in the last few years. 

Q. It would be around 17,000 or 18,00*0? A. Yes. 

270 Q. I am not trving to bind vou to the figures. A. 
Yes. 

Q. Approximately that? A. Yes. 

Q. After you leave the city what is the nature of the 
country? A. The country develops, in the aggregate, into 
a very sparsely settled area. 

Q. A plains country? A. Yes. 

Q. It is a cattle and stock section? A. That is right. 

Q. Do you know whether or not there is any area adjacent 
to the corporate limits—you have given that as about three 
miles across—is there any metropolitan area adjacent to 
the city that is not within the corporate limits that, under 
your theory, would be reached and served by your station? 
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A. No major area, no. They have Fort Warren just outside 
of the city limits, which comprises a very sizeable military 
encampment, approximately 4,000 men. 

Q. Now do you know enough about radio to know what 
service they get there now? A. Yes, I think I do. 

Q. Do vou know whether or not anv tests have been 

made by you, or anybody who can tell what service they 

can get, so vou can testifv to it? I do not want to load the 

record down with a lot of hearsav. If vou know 

•/ * 

271 yourself I would like for you to state. A. I did not 
quite follow the latter part of your question. 

Q. I say, I do not want to load the record down with con¬ 
versations with somebody else, and opinions, but if you 
know, from a listener’s standpoint, I am willing for you to 
state what service they are getting there, that you listened 
to yourself? A. I will state based on my own listening ob¬ 
servation at about five different sets- 

Q. When was that? When was it that you made this 
listening test? A. During these two visits I have spoken of 
in September and October. 

Q. In September and October. All right. A. I found 
KOA was received, with the exception of the immediate 
downtown area, quite well, sufficiently loud to override the 
average local interference. 

Q. Now KOA is at Denver? A. That is right. 

Q. That is a 50,000 watt station? A. Yes. KLZ, a 1,000 
watt station in Denver, can be heard but it is subject to 
considerable noise which would tend to make reception 
inconsistent and not thoroughly enjoyable. 

Q. Now you say “inconsistent.” You mean by that it 
fades, it comes up and goes down? A. It is noisy. The 
music rides along against a very definite background 

272 of noise. At night I found that KOA fades at times. 

Q. You stated you made how many visits to Chey¬ 
enne in September and October? A. Two, in conjunction 
with this application. 

Q. And the time that you spent there in September, what 
was that period? A. Four days. 

Q. And the time in October? A. Approximately a week. 

Q. That is seven days is it? A. I think actually six days. 

Q. Six days? A. Yes sir. 
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Q. Now I take it that your answers to the questions that 
we have heretofore put as to your financial matters would 
be the same in this case as you have stated in the other? A. 
Yes sir, they wfill be. 

Q. There will be no difference in your statement as to 
that? A. None whatsoever. 

Mr. Berrv: I think that is all. 

By The Examiner: 

Q. In your listening tests, could you hear KSL, Salt 
Lake? A. It is audible at night. 

Q. Beg pardon? A. It is audible at night, not in the 
daytime. 

Q. In the daytime it did not give any service? A. 

273 No sir. 

Q. KFEL Denver? A. Just barely audible. Very 

noisy. 

Q. Day or night? A. Day and night. 

Q. Day and night? A. Yes. 

Q. KFAB, Lincoln? A. I did not tune to them. 

Q. Beg pardon? A. I did not try to get them. 

Q. You did not try to get them? A. No sir. 

Q. You do not know whether they serve that area or not? 
A. No I do not. 

Q. And KFKA, Greeley? A. Reception from KFKA, 
Greeley, in my listening experience, was probably in be¬ 
tween KFEL and KLZ. 

Q. They render some service? A. It is receivable there, 
but not enjoyable. 

Q. How^ about KFI? A. Receivable at night. 

Q. Nighttime only? A. Yes sir. 

Q. And KNX, Los Angeles? A. Receivable at night. 
The Examiner: Are there any other questions? 

274 Redirect Examination 

By Mr. Gum: 

Q. In that connection, Mr. Heitmeyer, is the present 
service in Cheyenne, that which you have been testifying 
about, all from other stations? A. Oh yes. 

Q. There is no local service available? A. None at all 
within the city. 
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Mr. Berry: What is the distance from Denver to Chey¬ 
enne, if you know? 

The Witness: Approximately 90 miles, Mr. Berry. 

By Mr. Gum: 

Q. What is your intention, Mr. Heitmeyer, as to employ¬ 
ing local residents of Cheyenne to operate this station? 
A. For the administrative positions, it will be necessary, in 
order to get experienced and qualified men, to bring in out¬ 
side men, and if the station is licensed I am going to em¬ 
ploy only experienced radio men. If I can recruit from the 
City of Cheyenne a personnel of a type that does not re¬ 
quire experience, for example, clerical work, and work of 
that kind, I certainly will, in that instance, but I will not 
sacrifice operating efficiency to use local people. 

Q. But you will hire as many local people as possible? 
A. Oh yes, without sacrificing efficiency. 

Q. How about talent? A. Oh, in so far as talent is con¬ 
cerned, all of our local talent will come from Cheyenne. 
I think you were referring to administrative personnel. 

Q. I was. I was just covering another phase. Did 
275 Q. Did you testify as to the programs for children 
that you propose to render? A. I did, yes sir. 

Q. Is this tentative program outline that is in evidence 
a mere working outline or is it to be followed rigidly? 
A. No. As I previously testified, it is purely a tentative 
program structure, made up to show the contrasting types 
of entertainment which will be offered. 

Q. As to the amount of money you will spend for local 
talent; do you intend to commercialize or spend as much 
as you can to render a good program? A. Spend as much 
as necessary to render good programs. I could not give 
you any specific amount. 

Q. I am just going into your intentions. A. Yes, that 
would be my intention. 

Q. Did you confer with other people in Cheyenne whose 
names have not been mentioned here? A. Yes, but I can¬ 
not recall them. 

Q. I am not asking you to name them, but I just want 
to know if you did actually confer with a number of other 
people. A. Yes, I did. 

Q. About this proposed station? A. Yes. 
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Q. Other than those which you have already named? 
A. Yes. 

Q. Of course, you did not know them personally? A. No, 
never met them before. 

Q. You did not keep a memorandum of their 

276 names? A. No. 

Q. Going back to the objections of these two pub¬ 
lishers, is it your contention that their objection is purely 
selfish, or is it in the interest of the public? 

Mr. Berry: We object to that. He answered, Mr. Exam¬ 
iner, that thev very definitely stated that it would encroach 
upon their domain, so to speak. 

The Examiner: Objection sustained. 

Mr. Berry: Now, whether that means commercial, we can 
interpret that. 

The Examiner: Objection sustained. 

Mr. Gum: That is all. 

Mr. Berry: There is one other question that I would like 
to ask him, in view of the question that was asked on re¬ 
direct examination, about his local talent. 

Recross-examination 

By Mr. Berry: 

Q. What other talent will you use except local talent, on 
the station, that is, what do you contemplate? A. There 
would be no other talent used, Mr. Berry, except local tal¬ 
ent. Now, does your question include program matter other 
than local talent? 

Q. No, I mean live talent. I am assuming that was the 
question. A. That would be recruited wholly from the 
City of Cheyenne. 

Q. That is what you understood? A. That was what I 
understood. 

Q. Now, of course, the venture that you propose to 

277 engage in is to be a commercial enterprise, it is not to 
be an eleemosynary institution, is it? A. It will be 

operated as a commercial radio station. 

Q. While it would be a part of your policy to cooperate 
with local organizations your purpose is to make some 
money out it, you do not propose to invest $20,000 in money 
without any hope or expectation of return? A. I most cer- 
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tainly do not. At the same time I have been in the radio 
business long enough, and I hope my ideals regarding radio 
service are sufficiently high, that I will very definitely make 
it a point of policy to make the facilities of this station 
available, and it cooperation available for every worth 
while community activity. 

Q. Sure, but after all it is in the nature of a private com¬ 
mercial enterprise? A. Yes. 

Q. In other words, you are not going to Cheyenne to soft- 
babv those folks there and nurse them into entertainments, 
you are going to make money out of it? A. I hope to be 
able to. 

Q. That is the purpose, I suppose, that you were going 
there for? A. Yes, sir. 

Mr. Berry: That is all. 

By The Examiner: 

Q. Now, just a little more on these finances. You testi¬ 
fied yesterday that at the time of the filing of the Utah ap¬ 
plication you had approximately $2,500 personal property? 

A. Yes, sir. 

278 Q. The same would apply in this case? A. In con¬ 
junction with this record, Mr. Examiner, there is a 
financial statement, a personal financial statement provided 
that shows my assets and mv liabilities in full. 

Q. Is that attached to the application? A. It was filed 
with the application and is in the office of the secretary of 
the Commission. 

Q. It is not in evidence in this case. That is the reason 
I am asking these questions. A. I see. 

Mr. Smith: Let me make a correction. I believe it was 
filed about three months after the application was filed, was 
it not ? 

The Witness: Yes, filed about three months after the ap¬ 
plication was made, and filed on request with Mr. Pettey. 

The Examiner: It is not in evidence in this case. 

Mr. Gum: No, it is not a part of this case. 

The Witness: I see. I understand. 

By The Examiner: 

Q. At the time of the filing of this application you still 
had approximately $2,500 of personal property, what you 
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term personal property in connection with the other case, 
you still had that? A. I still had that, yes, sir. 

Q. All right. Now, in addition thereto it was indicated 
by the testimony this morning that you have $4,000 worth 
of stock in Radio Station KLO? A. Yes, sir. 

Q. That is true? A. Yes. 

279 Q. What is the total capitalization of that station? 
A. 100,000 shares capital stock at a par value of $1. 

Q. $1.00? A. Yes, sir. 

Q. You have $4,000 out of a total capitalization of 
$100,000? A. Yes, sir. 

Q. And did vou have that stock also at the time vou filed 
the Utah application? A. No, sir. 

Q. Did you hypothecate that stock, put that stock up as 
security for the loan in this case ? A. No, sir. 

The Examiner: That is all the questions I have. 

Mr. Smith: I have just a few, one or two which I over¬ 
looked asking on cross-examination originally. 

Recross-Examination 

By Mr. Smith: 

Q. Mr. Heitmever, I would like to ask you what plans 
you have to incorporate the Cheyenne station. A. I have 
no plans. 

Q. You intend to operate that as an individual? A. Yes, 
sir. 

Q. Indefinitely? A. Only subject to the conditions of the 
financial agreement which was set forth in my previous tes¬ 
timony. 

Mr. Gum: That is all stipulated. 

Mr. Smith: I definitely recall we tried to ask that 

280 with regard to Cheyenne yesterday, and it was ob¬ 
jected to. 

The Examiner: It will not take long to put it in here. 

By Mr. Smith: 

Q. How long do you intend to operate it as an individual 
One, two, three, four or five years? A. I intend to operate 
it permanently as an individual. 

Q. You do? A. That is my intention. 

Q. You intend to live in Salt Lake City, I believe you tes¬ 
tified? A. Yes. 
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Q. How much of your time will you spend in Cheyenne 
on an average per month? A. It is difficult for me to an¬ 
swer that question definitely. I can give you my intentions, 
based upon my expectations regarding the normal operat¬ 
ing procedure of the station. 

Q. Will you state your best estimate ? A. Approximately 
10 days, 12 days out of a month. My plan was to divide 
that on the basis of two trips to Cheyenne a month, a mini¬ 
mum of two trips to Cheyenne a month, to check the opera¬ 
tions of the station, the program, advertising and technical 
operations. 

Q. Then the remainder of the month would be divided 
some way between Salt Lake City and Ogden ? A. The re¬ 
mainder of the month would be spent in Salt Lake City. 

Q. You are to remain connected with the Ogden 
281 station, are you not? A. But I will not be at the 
Ogden station. My connection with Ogden will be 
purely in a supervising capacity. I will continue with the 
Ogden station in my present position as the supervising 
manager of the station at my present salary. That is what 
I testified two days ago. 

Q. But you will not be there? A. I will not be there, I 
will be in Salt Lake City 

Q. Does KLO intend to maintain a studio or office, or 
something, in Salt Lake City? A. KLO will be in Ogden. 
I can prove that through definite arrangements I have with 
Mr. Glasman. These arrangements are predicated only on 
my ability to operate the station profitably. 

Q. I am asking about your arrangements. As I under¬ 
stand it now, you do not intend to be in Ogden, you intend 
to continue drawing $300 a month from the Ogden corpora¬ 
tion. I would like to know the scope of your duties as su¬ 
pervising director and general manager. A. I may make 
a trip of a few hours down there at noon and come back in 
the evening a couple of times a month, but I will not have 
any office, I will not have any activities in Ogden. My du¬ 
ties will simply be to keep the station in a satisfactory 
financial condition and to insure that the program and tech¬ 
nical activities of the station are properly conducted. My 
contract with Mr. Glasman does not make it necessary for 
me to be at the station. 
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Q. Do you have that contract with you? A. Yes. 

282 Q. Is that in evidence ? No. 

Mr. Gum: No, it is not. 

The Witness: Do you wish it in evidence ? 

Mr. Smith: Ask your attorney. 

Mr. Gum: I have no objection. In fact, I would be glad 
to get it in. 

Mr. Smith: I have no objection to it going in. 

The Examiner: Well, it is a contract between this appli¬ 
cant and another radio station? 

Mr. Gum: Yes. 

The Examiner: I do not see that it has any place in this 
record. 

Mr. Gum: I do not think so. 

By Mr. Smith: 

Q. Mr. Heitmeyer, you have testified at considerable 
length regarding the local organizations, local activities in 
Che venue, and on everv occasion you have testified vou in- 
tend to offer free time to all worth while local organiza¬ 
tion and activities. Who is going to be the judge as to 
whether or not a local organization is a worth while organi¬ 
zation? A. Mv testimonv was not exactlv that, Mr. Smith. 

0. I believe it was. A. My testimonv exactlv was that 
the facilities and cooperation of the station would be avail¬ 
able to all meritorious, worth while educational, civic, cul¬ 
tural, charitable and religious organizations. 

Q. Now, who is to determine whether an organization is 
a meritorious or worth while organization? A. I think the 
scope of its work in the community, its regard by the 

283 community would determine that. I think I am also 
qualified, through experience, to determine that. All 

of these factors have to be considered. 

Q. You still havn’t answered the question as to who in 
the organization operating the proposed station will deter¬ 
mine which organization is a worth while organization. A. 
I think there would be three people in the organization who 
would be competent and charged with the responsibility of 
making that determination. First, the program manager. 

Q. Who is he? A. Mr. Bunnell. Second, Mr. Haller, the 
assistant manager, and, third, myself. 
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Q. Now, in your absence from Cheyenne one or the other 
of these gentlemen would make that decision ? A. Unless it 
is a major decision affecting the policies of the station, un¬ 
less it is a major decision affecting the welfare of the com¬ 
munity we serve. Otherwise, that decision would be in my 
hands. 

Q. What arrangement do you have in mind during the 
time you are absent from Cheyenne with regard to com¬ 
mercial continuities, commercial programs? Who is to 
pass on those? A. Mr. Haller, who is an experienced ad¬ 
vertising man, thoroughly competent. 

Q. He is to have complete charge of that? A. Excepting 
as I previously stated, on any point that involves a major 
decision of policy. 

Q. Now, just another question. In your survey in Chey¬ 
enne, and particularly the various individuals you talked 
to, aside from the newspapers, did you say that you 
284 found no one opposed to your venture? A. I did. 

Q. Was that willingness of cooperation there di¬ 
rected to you as an individual or to the desire to get a radio 
station at Cheyenne? A. Naturally through a desire to 
get a radio station in Cheyenne, a radio station which 
would be operated properly, because I testified that none of 
these people know me, nor knew me before 1 contacted them 
and introduced myself. 

Q. The natural presumption then is— 

Mr. Gum: Now, I object to this. 

The Examiner: Well, I do not know what the question 
is. Let him propound the question, Mr. Gum. 

By Mr. Smith: 

Q. What do you mean when you interpret these people 
to say that they are in favor of a station if it is operated 
properly? Isn’t there just a desire there to have a radio 
station? A. No, I do not think so, not generally, because—I 
do not know whether this is permissible as evidence, Mr. 
Examiner, but I will finish my answer—because in many 
conversations that stipulation was made to me, “If a sta¬ 
tion comes in here and if it is properly run we want it.” 
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By Mr. Smith: 

Q. Now, in connection with your conversations as to a 
station being properly run, did you discuss the other appli¬ 
cants with these individuals f A. No, sir. 

Mr. Smith: That is all. 

285 Bv The Examiner: 

Q. Now, concerning the possibility of incorporat¬ 
ing this station, as I understand your testimony, you pro¬ 
pose to operate this station individually? A. Yes, sir. 

Q. Unless it becomes necessary within five vears to incor- 
porate, the necessity being your inability to repay the 
$20,000, in which event of incorporation you would assign 
to Mr. Glasman 49 per cent of the stock and make applica¬ 
tion to this Commission for permission to transfer the 
license to the corporation? A. Yes, sir, that is true. I 
would assign to Mr. Glasman at that time, at the end of 
five years, either 49 per cent of the stock, or a prorata por¬ 
tion of that amount representing the unpaid balance. Un¬ 
questionably if I do not pay it all, which I expect to do of 
course, I would have to pay something towards this amount. 

The Examiner: All right. Any other questions of this 
witness ? 

Mr. Gum: That is all, Mr. Examiner. 

The Examiner: You mav be excused. 

(Witness excused) 

The Examiner: Have you introduced your depositions? 
I do not think you have. 

Mr. Gum: I "thought I did. If I did not I want to do that 
at this time. 

Mr. Examiner, I hand you herewith the depositions taken 
on behalf of Paul R. Heitmeyer at Cheyenne, Wyoming on 
October 10, 1935, in File No. B-5-P-490, Docket No. 

286 3161. I ask that thev be introduced into evidence. 

The Examiner: They will be accepted with the 
usual reservations that immaterial and irrelevant matter 
will be excluded. 

(The depositions of the following named witnesses were 
offered and received in evidence: Louis F. Haller, Thomas 
Owen Milligan, Albert D. Walton, Mrs. N. C. Nelson, Clyde 
G. Ross, Walter J. Bradley, Forrest B. McVicar, William 
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Andrew Bunten, Rupert L. Champion, Karl O. Weihe, 
Bruce Porter, A. C. Larson, E. W. Hays and W. D’Orr Coz- 
zens.) 

The Examiner: Does that complete your case? 

Mr. Gum: Yes. 

The Examiner: Do any of the other parties have any evi¬ 
dence to offer in this case? 

(No response) 

393 The Examiner: All right, Mr. Berry. 

Whereupon John H. Barron a witness called on 

behalf of the Commission, having been first duly sworn was 
examined and testified as follows: 

Direct Examination 

Bv Mr. Berrv: 

394 Q. State your name. A. John H. Barron. Engi¬ 
neer in the Broadcast Section of the Commission’s 

Engineering Department. 

Mr. Berry: Is there any question about Mr. Barron’s 
qualifications? 

Mr. Smith: No. 

The Examiner: All parties to these hearings admit the 
qualifications of Mr. Barron as an expert radio engineer 
and his testimony is so received. 

By Mr. Berry: 

Q. Mr. Barron, refer please to Docket No. 2922 first, that 
is the Wyoming Radio Educational Association. Have you 
examined that application with reference to the matter of 
the application for location at Cheyenne, Wyoming, of a 
station to operate on 630 kilocycles, 500 watts at night and 
1 KW power day, unlimited time ? A. I have. 

Q. Will you state please, with reference to the quota both 
due and assigned the state of Wyoming and the quota due 
the Fifth Zone and that assigned, both day and night? A. 
The total quota due nighttime, for Wyoming is 0.68. The 
total assigned is 0.40. The total night quota due the zone is 
38, and the total assigned is 46.08. 

The total day quota due Wyoming is 1.24, the total as¬ 
signed is 0.40. The total day quota due the zone is 65, and 
the total assigned is 58.04. 
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Q. Mr. Barron, what would be the increase involved if 
this application should be granted? A. At nighttime it 
would increase the quota of the state and zone by .3 

395 of a unit and daytime the state and zone by .5 of a 
unit. 

Q. Now, as to the question of interference. Have you in¬ 
vestigated that? A. Yes. There are three stations 
licensed for operation on 630 kilocycles which are located at 
less than the average nighttime recommended separation of 
the Engineering Department. One of these is a Canadian 
station, CJGX at Yorkton, Saskatchewan, 500 watts power, 
distance 700 miles, the recommended separation for night¬ 
time 800 miles. 

Station WOS, Jefferson City, Missouri, 500 watts on this 
same frequency, 630 kilocycles, 680 miles. The recom¬ 
mended nighttime separation is 800 miles. This station 
divides time with Station KFRU, Columbia, Missouri, also 
on 630 kilocycles, power 500 watts at night, distance 670 
miles, the recommended separation is 800 miles. 

There would be no interference expected during the day¬ 
time hours of operation as the distance to these three sta¬ 
tions listed is in excess of the recommended daytime sepa¬ 
ration which is 300 miles. 

Q. Now, do you have any question on the equipment? A. 
The proposed equipment is satisfactory and complies with 
all Commission rules in regard to equipment. 

Q. Now, what have you to say with reference to pending 
applications? A. I have a list of the applications pending 
from Wvoming. In regard to interference, there are two 
applications pendings which involve questions of interfer¬ 
ence. First is that of Station KTFI in Twin Falls, 

396 Idaho, application File No. B-5-ML-117, to operate 
on 630 kilocycles with power of 500 watts night, 1 

kilowatt daytime, the distance being 505 miles, and the rec¬ 
ommended nighttime separation 800 miles. 

The application of Station KFRU, Columbia, Missouri, 
File No. B-4-ML-109, to increase the hours of operation on 
630 kilocycles with the present power of 500 watts. The 
distance and recommended separation being the same as in 
regard to the present question of interference, namely, the 
actual distance 670 miles, and the recommended nighttime 
separation 800 miles. 
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Mr. Berry: Now, Mr. Examiner, just as a matter of con¬ 
venience. I offer to file this copy of the pending applica¬ 
tions. 

The Examiner: All right. 

Mr. Berry: The rules make that part of the record any¬ 
how, but it saves the Examiner having to look it up. 

The Examiner: Commission’s Exhibit No. 1 will be ad¬ 
mitted. 

Mr. Berry: We only have one copy. 

The Examiner: That is all right. 

(The document referred to was received in evidence, 
marked “Commission’s Exhibit No. 1, Docket Nos. 2922 
and 3161” and is filed with the transcript in the possession 
of the Commission.) 

By Mr. Berry : 

Q. What would you say with reference to the present 
service at Cheyenne ? A. The nearest station to Cheyenne 
which would render any degree of service to that city is 
Station KOA in Denver, Colorado, which is 100 miles dis¬ 
tant. This station operates on a clear channel with 830 kilo¬ 
cycles, power of 50 kilowatts and unlimited hours of 
397 operation. This station should render fairly accept¬ 
able service to the residential sections of Cheyenne, 
Wyoming, during the daytime, and also to the surrounding 
rural territory during daytime. Concerning the nighttime 
service, it probably would be of an intermittent character, 
because considerable fading would be expected at this dis¬ 
tance by introducing distortion into the output of the re¬ 
ceiver. 

In addition to whatever service is available from KOA 
there would be supplementary service available from dis¬ 
tant clear channel stations of a secondary type, available at 
night. 

Q. Now, do you happen to have the census figures show¬ 
ing the population of Chevenne? A. Yes. The 1930 figure 
is 17,361. 

Q. You stated, I believe, in your answer to the next to 
the last question, that there was no station at Cheyenne? A. 
No, I did not state that, but that is correct. 

Q. Now, Mr. Barron, with reference to the application of 
Paul R. Heitmeyer in Docket No. 3161. Your answers with 
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reference to quota and service, and the pending applications 
apply alike to that application, do they? A. Not exactly. 
The quota figures for the state and zone of course are the 
same, but the increase in quota involved for the Heitmeyer 
application is .1 of a unit night and .2 of a unit daytime, 
and the question in regard to service is the same. In re¬ 
gard to pending applications the same list of Wyoming ap¬ 
plications is pertinent, but there are no applications pend¬ 
ing which involve any question of interference with this ap¬ 
plication. 

Q. And no interference, as I understand it, with 

398 existing station? A. That is correct. The distance 
to all existing stations is in excess of the average rec¬ 
ommended separation of the Engineering Department, and 
therefore no objectionable interference is expected. 

Q. There would be a charge to quota? A. Yes. Under 
the Engineering Department’s method of handling the 
quota, where the application involves the power of 250 
watts day, the assignment of such station is charged to 
quota for both the daytime and nighttime hours. 

Mr. Berry: That is all. 

The Examiner: A 100-watt nighttime power would also 
be charged to quota if you have 250 watts daytime? 

The Witness: That is right. 

The Examiner: Would the interference you mentioned 
with the existing stations be considered as serious and ob¬ 
jectionable ? 

A. The recommended separation for this assignment is 
800 miles. That is based upon protecting each of the sta¬ 
tions to the 1 millivolt per meter contour during the night¬ 
time hour of operation. Based upon the same standards 
on which this recommended separation is based, the inter¬ 
ference would be estimated to occur to both the applicant 
stations, and the other three stations listed, to about the 1.5 
millivolt per meter contour. Estimating the actual number 
of miles between these two contours, based upon an as¬ 
sumed conductivity of 4 times 10 to the minus 14 nth unit, 
which is approximately correct for this area, I estimate 
that the 1 millivolt per meter contour would occur 

399 about 34 miles. Also, assuming an antenna of the 
minimum height recommended by the Engineering 

Department. 
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Mr. Smith: Pardon me. Which one of the two are you 
talking about now? 

The Witness: I am talking about Cheyenne. 

The Examiner: Your case. 

The Witness: The 1.5 contour is estimated at about 30 
miles. So that in regard to the Cheyenne station the re¬ 
duction would be about 5 or 6 miles. 

Now, considering the interference to the other stations, 
particularly Stations WOS and KFRU, which are the 
United States stations on this frequency, the figures would 
be somewhat different there as the conductivity in that area 
is about 10 to the minus 13 nth unit. The 1 millivolt per 
meter contour for Stations WOS and KFRU I estimated 
about 48 miles, and the 1.5 millivolt contour would occur at 
about 40 miles. So that in this case the estimated reduction 
is 8 miles. 

The Examiner: That is near Jefferson City and Colum¬ 
bia, Missouri? 

The Witness: Yes, sir. There are no stations on 630 
kilocycles now licensed which would be expected to cause 
interference within the 1 millivolt per meter contour of Sta¬ 
tions KDRU and WGBF. 

Mr. Albertson: What was the last one that you men¬ 
tioned? What was the last call letter ? 

The Witness: WGBF. 

The Examiner: Do you classify that as serious, Mr. Bar¬ 
ron? 

The Witness: Well, it would depend, in large part, 
400 upon the amount of population which would be em¬ 
braced within the two estimated contours that I gave. 
If that was a low percentage of the total population then it 
could be classed as slight interference, but of course if that 
band took in a rather large population then it would be con¬ 
sidered as more objectionable. I think the interference it¬ 
self could be classed as slightly objectionable, I would say 
it is not a drastic situation, but, on the other hand, it is a 
real interference situation that would exist. 

The Examiner: All right. Cross-examine. 

Cross-Examination 
By Mr. Smith: 

Q. Of course, all those limitations, Mr. Barron, are based 
on the assumption that Jefferson City and Columbia both 
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are serving now to about 48 miles, isn’t that correct, which 
is the assumed 1 millivolt per meter contour? A. Yes. 

Q. With regard to Cheyenne, the station would render 
good service within the radius of 30 miles of Cheyenne, con¬ 
sidering the existing assignments, is that correct? A. Yes, 
that is correct. 

Q. Now, with regard to WOS and KFRU in Columbia, 
those stations, neither one of them are full time stations, 
are they? A. No, they are not. 

Q. That is, they share time with WGBF at Evansville at 
night? A. Yes, that is right. 

Q. Now, just one more question. Are there any radio 
stations located at Twin Falls, Idaho? A. Yes, there 

401 is a station there, Station KTFI. 

Q. What is its assignment? A. 500 watts night 
and 1 kilowatt daytime, and a special authorization, experi¬ 
mental authorization of 1 kilowatt operation at night on the 
regional frequency of 1240 kilocycles, unlimited hours. 

Q. In addition to that station what other radio service is 
available to Twin Falls? A. I think that station would be 
the only one which could be said to render a primary serv¬ 
ice to the City of Twin Falls, although some degree of serv¬ 
ice would be available from Station KSEI at Pocatello, 
Idaho, which is about 45 miles distant. 

Q. Now, just one more question. What would be the ra¬ 
dius of the good service area of the 100-watt station in 
Cheyenne on the frequency applied for? A. It would prob¬ 
ably serve out to the .5 millivolt per meter contour for most 
of the time, inasmuch as there is very high mileage separa¬ 
tion with all other stations on this frequency, and that 
would probably be a distance of about 15 to 18 miles. This 
.5 millivolt service is the Engineering Department’s stand¬ 
ard for service in rural sections. 

The Examiner: Night time? 

The Witness: Yes, sir. 

The Examiner: In the daytime, with the 250 watts as¬ 
signment, what would that be? 

The Witness: With the 250 watts daytime it would run 
from about 20 to 23 miles. 

Bv Mr. Smith: 

402 Q. Now, there would be no objectionable interfer¬ 
ence caused by the Wyoming Radio Educational As- 
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sociation application to any other existing station in the day¬ 
time, would there? A. No, there would not. 

Q. Would that even interfere with the KTFI application 
in the daytime? A. No, it would not. 

Q. Would it interfere with the other pending application 
which you mentioned in the daytime? A. No, it would not. 

Q. What would be the approximate radius of the day¬ 
time service of that station in Cheyenne on that frequency? 
A. That would extend to the .5 millivolt per meter contour, 
which I estimate to occur at a distance of about 52 miles. 

Mr. Smith: That is all. 

The Examiner: Is that day or night? 

The Witness: That is day. 

The Examiner: And the night to about 30? 

Mr. Smith: The night was 40. 

The Witness: The night is 30. 

The Examiner: All right, Mr. Albertson. 

Cross-Examination 
By Mr. Albertson: 

Q. Do you have any figures as to the population within 
an area of 50 miles of Cheyenne? A. No, I do not have any 
such figures available. 

Q. What would be the approximate coverage of a local 
100-watt night and 250-watt day station at Chey- 
403 enne ? A. I gave that. It is 15 to 18 miles night and 

20 to 23 miles daytime. 

Q. You would expect considerable interference, would 
you not w’ith CJGX in Yorkton, Saskatchewan? A. Well, 
there would be some interference. It is hard to character¬ 
ize it with an adjective, but in answer to Judge Seward’s 
question, I find that slight interference would be a better 
characterization than any other word. 

Q. Would you expect also slight interference with WOS 
and KFRU, an existing station, and with KTFI and 
KFRU, should the applications of those two stations be 
granted? A. Well, that is substantially correct, except in 
regard to KTFI, the application of KTFI. It is only about 
500 miles to that station, and the interference, therefore, 
would be considerably more extensive in that regard. I 
guess that would have to be classified as more than slight 
interference in that case, if you classed the others as slight. 
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Q. Would you call it considerable interference or great 
interference? A. Well, it is hard to characterize interfer¬ 
ence with adjectives, because it is a question of the actual 
number of miles that the reduction in service area a station 
suffers, and the population in that area. I guess if you call 
one slight you would have to call the other one considerable. 

Mr. Albertson: That is all. 

Mr. Smith: I just have one more question which I would 
like to ask Mr. Barron. 

By Mr. Smith: 

Q. The recommended separations, and the limites 
404 of service, and the interference cause, are based on 
the regulations of the Commission as they are now, 
today, is that correct? A. They are based upon regulations 
of the Commission as they are today, and also the recom¬ 
mendations of the Engineering Department which are in 
force today. 

Mr. Smith: That is all. 

The Examiner: And those are all predicated on experi¬ 
ence and observation? 

The Witness: Yes, and analyses of the data which the 
Commission has. 

The Examiner: That they gathered in various parts of 
the country in getting the general average? 

The Witness: They represent the average of a mass of 
data which the Commission feel pertinent. 

The Examiner: Is there anything else? 

Mr. Berry: That is all. 

The Examiner: Let the record show this hearing is 
closed. 

(Whereupon, at the hour of 4:50 o’clock p. m., the hear¬ 
ing was concluded.) 


407 Federal Communications Commission 

Washington, D. C. 

File B5-P-490 

In re Application Paul R. Heitmever (new) 
Cheyenne, Wyoming 
Construction permit 

Depositions 

Mr. Kerr: Pursuant to order of the Federal Communi¬ 
cations Commission, dated September 28, 1935, to take de- 
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positions in the matter of the application of Paul R. Heit- 
meyer, Cheyenne, Wyoming, said matter coming on regu¬ 
larly for hearing, the said Paul R. Heitmeyer appearing in 
person and by his attorney, Ewing T. Kerr, the respondent, 
The Wyoming Radio Educational Association appearing 
by and through Lester G. Baker and his attorney, Paul M. 
Segal, represented by Orman W. Ewing, and it further ap¬ 
pearing that on the 10th day of October, 1935, the deposi¬ 
tions of Paul R. Heitmeyer, Louis F. Haller, and W. D’Orr 
Cozzens were taken before Harold F. Gale, in the City of 
Ogden, Utah, and it further appearing that after said de¬ 
positions as aforesaid were taken, the stenographers who 
reported said depositions were unable to read and tran¬ 
scribe their notes in said cause, and that authority was ob- 
tained from the Federal Communications Commission on 
the 11th day of October, 1935, to retake the depositions of 
the parties above named, said applicant relying upon a 
Western Union Telegram, dated October 11, 1935, and sent 
by Clarence C. Dill, applicant’s attorney in Washington, D. 
C., said wire being attached hereto and made a part of this 
record, and marked for identification applicant’s Exhibit 
“A”. 

Mr. Ewing: The respondent in the case, The Wyoming 
Radio Educational Association, Lester G. Baker, President 
has no instructions or orders whatsoever from either the 
Commission at Washington or from Mr. Paul M. Segal, the 
counsel for the respondent, represented at this hear- 
408 ing by Orman W. Ewing. The depositions of Paul 
R. Heitmeyer, Mr. Haller, and Mr. Cozzens having 
been taken at Ogden, Utah, on October 10, 1935, in accord¬ 
ance with the order of the Commission, dated September 
28th, the only order we have to go by, and attention being 
called by counsel for the respondent to the fact that steno- 
type machines were uncertain and undependable in the tak¬ 
ing of depositions, the respondent, through Orman W. Ew¬ 
ing hereby protests the retaking of the depositions of those 
persons above named which were taken at Ogden, Utah, on 
the 10th, and is unwilling to appear in the case for the re¬ 
taking of such depositions until or unless instructions are 
received from Washington, which instructions have been 
asked from Mr. Paul M. Segal by telephone at nine o’clock 
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A. M., October 14th, from Cheyenne, and no answer yet re¬ 
ceived. 

Mr. Kerr: Evidence will be offered in this deposition to 
show that said depositions as taken in Ogden, Utah, as 
aforesaid, can neither be read nor transcribed by the par¬ 
ties taking the same. 


Depositions of Thomas Owen Milligan, Albert D. Walton, 
Mrs. N. C. Nelson, Mr. Clyde G. Ross, Walter J. Bradley, 
Forrest B. McVicar, William Andrew Bunten, Rupert L. 
Champion, Karl 0. Weihe, Bruce Porter, A. C. Larson, E. 
W. Hays, W. D’Orr Cozzens, taken before me, Robert B. 
Laughlin, a Notary Public, within and for the County of 
Laramie, State of Wyoming, pursuant to the annexed order 
to take depositions to be used on behalf of the applicant, 
Paul R. Heitmeyer, in the matter of his application now 
pending before the Federal Communications Commission 
at Washington, D. C. 

The applicant was present in person, and was repre¬ 
sented at the taking of said depositions by Ewing T. Kerr, 
his attornev. 

The respondent, The Wyoming Radio Educational Asso¬ 
ciation, appearing by and through Lester G. Baker, its 
President, and Paul M. Segal, who was represented by 
Orman W. Ewing appeared in person. 

The taking of said depositions commenced at ten o’clock 
A. M., October 14, 1935, in the Majestic Building, 
409 Cheyenne, Wyoming. 

Thomas Owen Milligan, a witness produced on be¬ 
half of applicant, being by me first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but 
the truth, testified as follows: 

Direct Examination Bv Mr. Kerr: 

Q. You will state your name? A. Thomas Owen Milli¬ 
gan. 

Q. Where do you live? A. 1914 Van Lennen Street, 
Cheyenne, Wyoming. 

Q. How long have you lived in Cheyenne? A. I have 
lived in Cheyenne for ten years. 
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Q. What is your business or profession? A. Attorney-at- 
law. 

Q. What school are you a graduate of? A. University of 
Wyoming, Laramie, Wyoming. 

Q. What official position, if any, do you hold? A. I am 
Municipal Judge for the City of Cheyenne. 

Q. How long have you held that position? A. Since 
January 1st, 1933. 

Q. What civic organizations, if any, are you associated 
with? A. Junior Chamber of Commerce of Cheyenne. 

Q. Are you an officer or director of this organization? 
A. No. 

Q. What is the approximate population of Cheyenne? 
A. 21,000. 

Q. Does that include Fort Francis E. Warren? A. Yes. 
My judgment would be 21,000, including Fort Francis E. 
Warren. 

Q. How close, with reference to distance, is Fort Francis 
E. Warren to Cheyenne? A. It is adjacent to the City of 
Cheyenne. 

Q. Do you know the number of soldiers and officers sta¬ 
tioned there? A. To the best of my knowledge there are, 
including enlisted men and officers, 3,000 men. 

Q. Is there a radio station in Cheyenne? A. No. 

Q. Do you know whether or not there is available 
410 talent in Cheyenne which might be used over a radio 
station? A. Yes. 

Q. Is there very much of this talent in Cheyenne? A. 
Considerable. 

Q. Do you know whether or not during the past few 
months certain groups in Cheyenne have been required to 
go to the towns of Greeley, Colorado, and Denver, Colo¬ 
rado, for the purpose of broadcasting? A. Yes. 

Q. Has that happened on many occasions, do you know? 
A. The exact number oi occasions I cannot state, but I 
know of my own knowledge that these various groups have 
gone from time to time to broadcast over the stations at 
Greeley, Colorado, and Denver, Colorado. 

Q. Do you know whether or not there are any bands in 
Cheyenne that can furnish music? A. To my knowledge 
we have the Municipal City of Cheyenne Band, the Sev¬ 
enty-sixth Field Artillery Band, stationed at Fort Francis 
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E. Warren, the Twentieth and First Infantrys’ Bands at 
Fort Francis E. Warren, the American Legion Drum Corps 
of the City of Cheyenne, and the Cheyenne High School 
Band. 

Q. Do you know whether or not there are many pupils 
and students in Cheyenne who are taking music lessons 
at the present time? A. No, I don’t believe I do. 

Q. Do you know whether or not there are music instruc¬ 
tors in Cheyenne? A. Yes, but just how many I do not 
know. 

Q. Is there any outlet in the City of Cheyenne for this 
musical talent under present conditions? A. Under the 
present conditions as now existing in the City of Cheyenne, 
the only outlet for said entertainment is through local audi¬ 
toriums or local theatre stages. 

Q. Do you know whether or not they are required to re¬ 
sort to the theatres and auditoriums of the Junior High 
School and High School ? A. Yes. 

Q. Mr. Milligan, did you take an active part in the 
411 last political campaign? A. In the last two, yes. 

Q. Do you know if sundry and divers candidates 
were required to go to Denver, Colorado, in order to broad¬ 
cast their addresses, that they might be heard by the people 
in this County? A. I do. 

Q. That was true of both parties? A. Yes. 

Q. Handing you this instrument, marked for identifica¬ 
tion, applicant’s Exhibit ‘‘I”, which purports to be a pro¬ 
posed program schedule for Cheyenne radio station, I will 
ask you to look this over, and state whether or not, in your 
opinion, such a program could be utilized and appreciated 
by the citizens of Clievenne and used to their advantage? 
A. After looking over the tentative program I believe yes. 

Mr. Ewing: We waive objection to Exhibit “I”. 

Mr. Kerr: (Continuing direct examination) 

Q. Do you know Judge, whether or not there is a demand 
in Cheyenne for news service as proposed in this schedule? 
A. Yes. I believe that news service of this nature would 
be very beneficial to the community. 

Q. Are you familiar with the outlying vicinity of Chey¬ 
enne with reference to the chief industries? A. I am. 

Q. And what are the chief industries adjacent to Chey¬ 
enne ? A. Farming and stock raising. 
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Q. Do you know whether or not there is a demand among 
the stockmen here for daily weather reports, more partic¬ 
ularly in the winter? A. I believe that such a service is 
quite necessary to the community. 

Q. What would you say with reference to the severity of 
the winters in Wyoming, and more particularly this part of 
the State? Are they mild, or extremely cold? A. Gener¬ 
ali v, our winters are extremelv cold. 

Q. How low is the temperature sometimes re- 
412 corded in this part of the State. Approximately? 

A. It is often and many times below freezing, the 
exact temperature as recorded is unknown to me, but from 
newspaper information, it has many times gone below zero 
and lower. 

Q. Do you know whether or not the losses in livestock 
are very great during these blizzards? A. Yes. 

Q. In your opinion, would daily weather reports during 
the winter assist in alleviating this condition among the 
ranchers? A. Very much so. 

Q. Do you listen to a radio very much Mr. Milligan? A. 
In the evenings considerably. 

Q. What stations are available to Cheyenne to your per¬ 
sonal knowledge? A. To my personal knowledge, the sta¬ 
tions that are available to Cheyenne are KOA, Denver, Col¬ 
orado, most generally on a national hookup, and KLZ. 

Q. How far is Denver, Colorado, from Cheyenne? Ap¬ 
proximately? A. 102 miles. 

Q. Could that station be used by Cheyenne conveniently 
for the purposes brought out here in your testimony? A. 
No. 

That is all. 

Cross-Examination By Mr. Ewing: 

Q. Do you represent the Junior Chamber of Commerce 
Mr. Milligan in giving this testimony? A. Officially no. I 
am merely a member of the Junior Chamber of Commerce 
quite active. 

Q. Do you know whether or not the Junior Chamber of 
Commerce is for or against a radio station in Cheyenne? A. 
In my conversation with different and various members of 
the Junior Chamber of Commerce, I find that they are more 
or less as a group in favor of a radio station in the City of 
Cheyenne. No particular group or station being mentioned. 
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Q. Is the Junior Chamber of Commerce part and parcel 
of the regular Chamber of Commerce of Cheyenne? 

413 A. The Junior Chamber of Commerce in the City of 
Cheyenne is affilated with the National organization 

of Junior Chamber of Commerce. We are affiliated with 
the Senior Chamber of Commerce in the City of Cheyenne 
only in those respects where they or we see fit to work along 
with each other in the furthering of certain civic projects. 
To my knowledge, there is no inter-grouping of the two. 

Q. Are you a member of the Senior Chamber of Com¬ 
merce ? A. I am not. 

Q. Speaking of the population of Cheyenne, you said it 
was 21,000, including Fort Warren. What is the closest 
town, incorporated town or city, to the West of Cheyenne? 
A. The closest incorporated town, if it is incorporated of 
which you speak, is Laramie, Albany County, Wyoming, 
fifty miles to our West. 

Q. How large a town is Laramie, Mr. Milligan ? A. Lar¬ 
amie, to my knowledge, has a population of 8,000, exclusive 
of the University group, which, I understand, is 1500 this 
registration. 

Q. Of what University to you refer to? A. The Univers¬ 
ity of Wyoming, Laramie, Wyoming. 

Q. Now, Judge, what about the country in between? Is 
there much population; much farming, etc., between the two 
cities? A. The population West of the City of Cheyenne is 
very scarce. There is very little farming. It is primarily 
grazing land and mountains and game preserve. 

Q. Is there a mountain between Laramie and Cheyenne? 
A. Yes. 

Q. What mountain is there? Of what chain, and what 
mountain do vou call it ? A. There is Sherman Hill, thirtv- 
eight miles West in the Laramie Range. 

Q. Do you know the approximate altitude Judge between 
here and there on the top of the mountain? A. It is 8,870 
feet above sea level. 

Q. Now turn to the North Judge Milligan. What is the 
condition of the population in that direction? A. The pop¬ 
ulation North of Cheyenne is not dense. It pri- 

414 marily is a stock raising country, but likewise it is 
farming country. 
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Q. What is the condition of the land immediately sur¬ 
rounding Cheyenne! A. It is largely plains and grazing 
land. 

Q. How far North of the city limits before you strike 
farming country ! A. Approximately 25 miles in the farm¬ 
ing country, but some of those dry gulches are good hay 
land. 

Q. Going along the C. & S. railway to the North toward * 
Casper, what is the first town of consequence! About what 
is the size of it! A. I believe Farthing, Wyoming. It is 
not a town, it is just a small community of a section hand 
group, and one general store, takes care of the mining com¬ 
munity at the quarry at Iron Mountain. The population of 
those communities I cannot state, and the livestock and dif¬ 
ferent small farms. 

Q. How far is that community from Cheyenne! A. I be¬ 
lieve it to be between 24 to 28 miles. 

Q. Now turn to the East from Cheyenne. Is the same 
condition of plains and cattle grazing land obtained as ob¬ 
tains to the North and West! A. No. 

Q. What do we find to the East in the way of population 

and agriculture! A. Our population to the East is much 

more dense. From Chevenne to Archer I believe the 

* 

distance to be twelve miles. It is primarily grazing land. 
North of Archer is entered the Durham and Hillsdale dis¬ 
trict, which is primarily farm and croj) land, and I believe 
the main crop to be potato raising. South of Archer, Wy¬ 
oming, is the Areola and Carpenter districts. These are 
small farming communities, the population of which I can¬ 
not state. The approximate distance from Areola and Car¬ 
penter to the Archer district covers an area of approxi¬ 
mately 20 to 22 miles. Burns is the center of this particular 
grouping of small communities. To the East of Burns, 
which I believe is between 18 to 21 miles from Chevenne, 
we run through variation dry land farming to the Pine 
Bluffs district, which is approximately 48 miles from the 
City of Cheyenne, and which is a very good farming com- 
munitv. Running North and South of the Pine Bluffs dis- 
trict is what is known as Lindberg, Wyoming, to the 
415 Colorado line, including Egbert and Albin, Wyo¬ 
ming, and we find very good farming territory. I be¬ 
lieve all crops are raised in that particular neighborhood. 
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Q. And how far is it to Albin from Wyoming? A. From 
Cheyenne to Albin, Wyoming, it is 52 miles approximately. 

Q. Is Cheyenne the central point and central City of dis¬ 
tribution to these areas that you have named in and around 
Cheyenne? A. To my knowledge yes. 

Q. Do the people in these places trade in Cheyenne? A. 
I believe the greater majority of the people living in these 
districts are trading in Cheyenne? 

Q. Then if, as stated in your direct testimony, they are 
limited to the use of radio facility from Denver, would they 
be greatlv benefited bv a radio station in Chevenne? As- 
suming that thev do have radio sets, and that thev do use 
the radio, would they not be benefited by keeping in contact 
with the City in which they do business? A. I believe so. 

Q. And with the Capitol City of the State? A. I believe 
so ves. 

w 

Q. By the way, what is the capitol City of the State of 
Wvoming? A. Chevenne. 

Q. Now turn to the South Mr. Milligan. How far is the 

Colorado line from the Citv of Chevenne? A. 12 miles. 

•/ * 

Q. What is the condition and the population to the South, 
and the industries? A. To the immediate South of the City 
of Cheyenne cattle raising exclusively. 

Q. Then for how far does that condition exist? A. That 
conditions exists, I believe, to Nunn, Colorado. 

Q. How far would that be? A. I believe that it is 30 
miles from Chevenne to Nunn, Colorado. 

Q. What railways are there to the South from Cheyenne? 

Leading to Denver? A. The C. & S., and the branch 
416 line of the Union Pacific. 

Q. How long have you lived in Cheyenne? A. I 
have lived in Cheyenne, as stated in the direct examination, 
10 years, but it is much longer than that that I have lived in 
the City of Chevenne. I left the State of Wvoming in 1919, 
and came back in 1924. 

Q. Then do you feel that you could qualify as one who 
knows the conditions around Cheyenne as to this radio mat¬ 
ter? A. I think ves. 

Q. Basing your opinion upon that knowledge, would you 
say definitely that it is for public interest, convenience, and 
necessity, a good thing to establish a radio broadcasting 
station a.t Cheyenne? A. Yes. 
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Q. Following that up, would the same condition obtain to 
these surrounding areas around Cheyenne as obtains in 
Cheyenne so far as getting news is concerned. In other 
words, they would have to get the news over the same sta¬ 
tion would they not? A. Yes. 

Q. In other words, these communities that you speak of 
are in the same position as Cheyenne so far as facility is 
concerned? A. Yes. 

Q. In your direct examination you didn’t mention Gree¬ 
ley, Colorado. How far is it to Greeley from Cheyenne? 
A. 52 miles. 

Q. There is a station at Greeley, is there not? A. Yes 
there is. 

Q. Do you know whether or not it can be heard at Chey¬ 
enne distinctly? A. I understand at certain times only. 

Q. Not at all times? A. No. 

Q. It would only reach a very small portion of the area 
you have named to the South? A. To my knowledge yes. 

Q. In other words, it would not benefit any of this area to 
the East, North, and West that you have mentioned. A. I 
don’t believe it would. 

Q. Do you get the Columbia Chain broadcast here 

417 distinctlv from Denver? A. Yes. I believe it comes 

* 

over KLZ. 

Q. And as a consequence, so far as Cheyenne is con¬ 
cerned, they are almost restricted to the big stations in 
Denver? A. Yes. KOA and KLZ. 

Q. Now Judge, is there considerable wholesale business 
in Cheyenne? A. I believe there is. 

Q. In other words, it is a central City? Is that true? A. 
Yes. 

Q. As such, is there some competition and rivalry be¬ 
tween Denver and Chevenne? A. Considerable. 

%j 

Q. In other words, so far as trading is concerned, they 
are competitors? A. Exactly. 

Q. And naturally Denver advertisers are not boosting 
Chevenne? It that correct? A. Correct. 

Q. And Cheyenne people, you think, feel that they should 
have a radio station in order to boost themselves? A. That 
is my own personal opinion in the matter yes. 

Q. Basing your opinion upon your knowledge of the sit¬ 
uation, do you believe that Cheyenne is somewhat handi¬ 
capped by failure to have a radio facility here? A. Yes. 
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Q. Do you know whether or not as the result of radio 
advertising out of Denver on the stations that are heard in 
Cheyenne, that some of the populace buy goods in Denver 
as a result of that advertising which they could buy here 
at home if it were advised here bv radio ? A. Yes. 

Q. Then you think do you, that the establishment of a 
radio station in Chevenne would be a distinct benefit to the 
people in the surrounding community? A. I believe yes. 

Q. How far is to Fort Collins? A. The distance 
418 between Cheyenne and Fort Collins is between 48 
and 50 miles. 

Q. When these bands that you mention go down to Den¬ 
ver and Greelev, do thev broadcast or do thev go there that 
is to render other auditions? A. To my knowledge, they 
have broadcasted there and also rendered other auditions. 

Q. In other words, do you mean to convey Judge, that 
they are of that quality that they are welcomed by the broad¬ 
casting stations at Greelev and Denver? A. Yes. 

Q. It is a fact then, is it Judge, that the only way the 
home folks can hear the bands broadcast is by having them 
go to either Denver or Greeley? A. If the people in 
Cheyenne want to hear their bands broadcast they must go 
either to the City of Denver, Colorado, or to Greeley, 
Colorado. 

Q. And is it a fact that both Greeley and Denver are com¬ 
petitors in trade with Cheyenne? A. I don’t believe that 
Greeley is considered, in Cheyenne, as a competitor. 

Q. Now vou stated in vour direct examination that vou 
had had experience in political campaigns. Do you know 
whether or not certain candidates in the last general elec¬ 
tion of either party ticket went to Salt Lake City and broad¬ 
casted back into the State of Wyoming over KLZ ? A. I do 
not know that any candidate did go into Salt Lake City to 
broadcast, so that the Western part of the State would be 
covered. Senator Carey might have. 

Q. But you do know that they went to Denver? A. I do 
know that Senator O’Mahonev, Senator Carey, and Con¬ 
gressman Vincent Carter all broadcasted political speeches 
from Denver. 

Re-direct Examination bv Mr. Kerr: 

Q. You have stated Mr. Milligan that Cheyenne is the 
capitol city of Wyoming, and that Cheyenne is the principal 
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trading center of this Community. I will ask you whether 
or not the greater majority of the people in this community 
live within the City limits of Cheyenne or within a 
419 radius of approximately 25 miles from the center of 
Cheyenne? A. They live within the City limits of 
the City of Cheyenne. 

Q. Could you estimate the approximate percentage, 

roughly speaking, of the people that live within 25 miles 

of Chevenne? 

•/ 

Q. I would say that 21,000 people live within close prox¬ 
imity to the Citv of Chevenne. 

Q. You did not mean to testify Judge, that the reason 
that Chevenne desires a radio broadcasting station is due 
to the fact that Denver, the capitol city of Colorado, which 
has a population of 320,000, is a competitor to Cheyenne? 
A. I meant no implication regarding competition. My only 
thought in the matter is that the merchant in the City of 

Denver includes the Citv of Chevenne within his trade ter- 

* %■ 

ritorv. By that reason the Denver merchant will advertise 
over the radio probably detrimental to our local merchant. 

Q. Do you feel that Cheyenne needs a radio broadcasting 
station by reason of common necessity? A. Yes. 

That is all. 

THOS. OWEN MILLIGAN 

Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN 
(Seal) Notary Public 

My Commission Expires October 29, 1938 

Albert D. Walton, a Witness produced on behalf of ap¬ 
plicant, being by me first duly cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth, 
testified as follows: 

Direct Examination by Mr. Kerr: 

Q. You will state your name? A. Albert D. Walton 
Q. Where do you live Mr. Walton? A. Cheyenne, Wyo¬ 
ming. 

Q. How long have you lived in Cheyenne? A. 25 years. 
Q. What is your business or profession? A. Lawyer. 
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Q. How long have you been engaged in the practice of 
law? A. 28 years. 

420 Q. What law school are you a graduate of? A. 
University of Michigan. 

Q. "What official position, if any, did you hold with the 
Government from the year of 1921 to and including the year 
of 1933? A. United States Attorney for Wyoming "fron 
April 1921, to June 1933. 

Q. Are you familiar with the musical talent in Cheyenne 
generally speaking? A. Yes. 

Q. Do you know whether or not there is available talent 

in Chevenne in the muscial field. A. There is. 

& 

Q. Have you been active or had any association with 
those who were active in Music Week in Chevenne? A. I 
have attended their programs. 

Q. Do you attend them every year? A. Yes. 

Q. And have you for several years past? A. Yes. 

Q. Under present conditions I will ask you if you know 
whether or not there is anv outlet for the musical talent in 
Cheyenne other than for the individuals to attend the audi¬ 
toriums in Cheyenne where musical recitals are frequently 
rendered? A. None, except when they broadcast over 
Colorado stations? 

Q. Do you know whether or not that individuals in 
Chevenne have srone to Greelev and to Denver, in order to 
broadcast their programs over the air? A. They have. 

Q. Have you been active in politics in Wyoming for the 
past several years? A. I have. 

Q. Do you know if certain political candidates represent¬ 
ing both the major political parties have gone to Denver, 
Colorado, in order to broadcast their political speeches? A. 
Manv of them have. 

421 Q. Do you know if there are any stations in 
Wyoming over which these people could have broad¬ 
casted their speeches? A. None over which they could be 
broadcasted and heard in Cheyenne, except we can hear the 
Casper station in Cheyenne occasionally. Q. How far is 
Casper from Cheyenne? Approximately? A. Approxi- 
matelv 200 miles. 

Q. Have you been interested in the dairy business in 
Cheyenne and the vicinity of Cheyenne? A. I have. 
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Q. In what capacity? A. Well, I had a little dairy out 
six miles North of Cheyenne for a number of years, and for 
approximately three years 1 was President of the Laramie 
County Milk Producers Association. 

Q. Did the Laramie County Milk Producers Association 
fix a milk producing area in the vicinity of Cheyenne? A. 
It did. 

Q. What was the radius of this milk producing area, with 
Cheyenne as the center? A. Under the National Recovery 
Act, the Milk Producers and Distributors in the Cheyenne 
area drafted and signed a code defining the milk producing 
area, the milk from which to be distributed to Cheyenne, as 
being all that territory in Laramie County, Wyoming, and 
Weld County, Colorado, lying within a radius of 25 miles 
from the Post Office at Cheyenne. This area was so fixed 
as to take in all milk producers in Wyoming and Colorado 
whose milk had been brought to Cheyenne for sale, and as 
covering the territory in which the farmers brought their 
farm products to Cheyenne and bought their merchandise 
in Chevenne. 

Q. Are you familiar with the population of Cheyenne and 
the adjacent territory? A. I am. 

Q. What is the approximate population of Cheyenne? 
A. Within the city limits, approximately 18,000; adjacent 
to and really a part of the City, but outside of city limits 
1,500 to 2,000. Fort Francis E. Warren, also adjacent to 
City with a military and civilian population of 3,000. 
422 Q. Are those places within a radius of 3 or 4 miles 
of Cheyenne? A. Yes, I would say that they would 
all come within a radius of 3 or 4 miles of Cheyenne’s Post 
Office. 

Q. I will ask you whether or not Cheyenne is the trading 
center for an area of 25 to 50 miles? 

Q. It is. 

Q. Does Cheyenne have many industries? A. Yes. 

Q. State some of those industries? A. Union Pacific 
Railroad shops, C. & S. railroad shops, United Air Line Of¬ 
fices and shops, Sunrise creamery, Creamery of Plains 
Dairv Svstem, Sash and Blind Factorv, two or more whole- 
sale grocery houses, two or more wholesale fruit houses, 
branch office of International Harvester Company, Burling¬ 
ton railroad offices, one wholesale and retail drug Company, 
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all retail establishments usually found in a City of the 
size of Cheyenne or larger, also the State Capitol with its 
officers and employees, the United States District Court 
with its officers, division point for the Railway Mail Service, 
United States land offices, Government surveying offices, 
manv of the offices under the National Recoverv Act, and 
the United States Veterans Hospital. 

Q. Taking Cheyenne as the center, and taking a radius of 
50 miles from the center of Cheyenne, and assuming that a 
station was established in Cheyenne which would cover a 
radius of 25 miles, I will ask you to state roughly the per¬ 
centage of people which could be reached within a radius of 
25 miles from Cheyenne in comparison with a radius of 50 
miles? A. You want to know what portion of the people 
within a radius of 50 miles live within 25 miles of Cheyenne? 
I would say that a radius of 25 miles would reach 5/7ths of 
all people living within a radius of 50 miles. 

Q. Are you familiar with the weather conditions in this 
part of Wyoming? A. Yes. 

Q. Do you know whether or not there is any demand on 
the part of livestock raisers for weather reports, 
423 more particularly during the winter? A. There is, 
and I would say more particularly in the latter part 
of November and early December, and during March and 
April. 

Q. Do vou know if there are heavv losses in the earlv 
spring here by reason of the fact that the stockmen are not 
familiar with the change of weather, and have had no ad¬ 
vance notice thereof ? A. There are heavy losses, especially 
during a spring storm. Said losses being caused by the 
storm, but I have no personal knowledge as to the question 
of notice. 

Q. In your opinion would a radio broadcasting station 
which gave weather reports daily be advantageous to the 
stockmen living within the reach of such a station? A. I 
believe it would. Especially in November and December, 
and in April and March, those being the months in which 
we are apt to have the heavy falls of snow. 

Q. In your opinion, would the people of Cheyenne sup¬ 
port a radio station in the event the Federal Communica¬ 
tions Commission granted a license to establish such a 
station? A. I believe they would. 
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Cross-Examination by Mr. Ewing: 

Q. Mr. Walton, you were the Republican United States 
District Attorney under three Presidents and in such posi¬ 
tion you went all over the State? A. Yes. 

Q. That lasted for 12 years? A. 12 years, and 2 months 
exactly. 

Q. So that you are in a good position to know about the 
general conditions and industries and the distribution of 
population and all other things pertaining to the State of 
Wyoming? A. I believe I am. 

Q. 'What are the major industries of the State? A. Cattle 
raising and sheep, the production of oil, dairying, and in 
irrigated sections the sugar beet industry. 

Q. Agriculture? A. Agriculture. 

Q. What about the coal industry? A. Well, in the 
424 Northeast, Northcentral, Southcentral and South¬ 
west, part of the State, the coal industry is a large 
industry. 

Q. Now, Mr. Walton, isn’t it a fact that Cheyenne is the 
radius from which all of those industries operate? A. Yes 
it is. 

Q. Is it a fact that Cheyenne is the chief headquarters 
for all of those industries within the State? A. Yes. 

Q. Now, Mr. Walton, it is a fact is it not, that the South¬ 
ern coal producers of Wyoming have an office here in 
Cheyenne? A. I believe they do. 

Q. And is it a fact that the Wyoming Stock Growers As¬ 
sociation maintain their headquarters in Cheyenne? A. 
Thev do. 

Q. And isn’t it a fact that Cheyenne is the headquarters 
for the different agricultural and farm industries and their 
associations? A. It is. 

Q. In other words, isn’t it a fact that Cheyenne is the 
chief city of the State, and as such is the gathering place of 
those engaged in those different industries? A. It is. 

Q. Now, do you know how many radio broadcasting 
stations there are in the State of Wyoming? A. I don’t 
know. I know of one at Casper, and there used to be a 
small station at Laramie. I don’t know whether that is in 
operation or not. 

Q. Did you ever hear a broadcast from Laramie at 
Cheyenne? A. Several years ago I caught it once. 
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Q. Do you know whether or not it is a 100 vratt station? 
A. I know it is a small station, and it is very seldom that 
we can catch it in Cheyenne. 

Q. You spoke in your direct examination about occas¬ 
ionally hearing* the Casper station. Isn’t that rather 
seldom? A. Very seldom on my set. 

Q. And does it come in true? and very strong? A. 

425 Not very strong. 

Does the signal fade? A. I am unable to say, as 1 
have only caught it two or three times over a period of five 
or six years, and each time I caught it there was nothing on 
that I cared to listen to, and so I turned it off. 

Q. Did you ever hear the Sheridan Station at Cheyenne? 
A. No. 

Q. Now going back to this musical talent business, did 
you wish to convey the thought that it is either necessary 
for the bands and musical talent to go elsewhere to broad¬ 
cast or not broadcast at all? A. Yes. 

Q. Mr. Walton do you have a Music Week in Cheyenne? 
A. We do. 

Q. And what bands compete, and what are their quality 
in that Music Week contest ? A. We have one regimental 
army band from Fort Francis E. Warren, and sometimes 
a mass band from two regiments. The Philomelian Club 
male singers, local string orchestras, the colored people have 
a singing organization, pipe organ concerts at the Consis¬ 
tory Temple, which has a very fine pipe organ, American 
Legion Drum Corps which is a very fine musical organiza¬ 
tion, and numerous solios and quartets. 

Q. Now Mr. Walton, would all this be available for every¬ 
body, the rich and poor alike, if you had radio facility at 
Cheyenne? A. Yes, I believe so. 

Q. And are the people greatly handicapped in getting the 
benefit of such musical talent by the lack of such facility? 
A. Yes, I would think so, because each one of the organiza¬ 
tions mentioned has but one performance during Music 
Week, and of course, the space is limited. 

Q. But if you had a radio facility, would not this talent 
be available at all times? A. It would. 

426 Q. What did you state was the population, approxi¬ 
mately, within 3 miles of the Post Office? A. Around 

23,000. 
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Q. Is there more stock raising within the area between a 
line marking a 25 mile radius of Cheyenne than there is in 
the area of a 50 mile radius of Cheyenne? A. I believe 
there is more stock raising within the 25 mile area than 
outside of the 25 and within the 50. 

Q. Is it disproportionate to any great extent? A. 
No, I wouldn’t think so. The Country to the East and 
Northeast outside of the 25 mile area is engaged more in 
the raising of crops and farming than within the 25 mile 
area. 

Q. Do you know whether or not the respondent here, The 
Wyoming Radio Education Association, in its application 
proposes to give 25% of its time free to stock raising and 
other industries and interests? A. I don’t know that. 

Q. If they did, would such a gift to the stock raisers be 
an important thing? A. Personally, I believe that the 
weather reports given to the stock raisers would be very 
valuable; that the market reports would also be valuable. 
Anv instructions broadcast from authorities of the AAA 
program might be valuable to those who had signed con¬ 
tracts with the Government. In other respects I don’t know 
as to the value of instructions to the stock raisers or 
farmers. That’s all. 

ALBERT D. WALTON 

Subscribed and Sworn to before me this 19th day of Octo¬ 
ber, A. D. 1935. 

ROBERT B. LAUGHLIN 
(Seal) Notary Public 

My Commission Expires October 29, 1938 

Karl 0. Weihe, a witness produced on behalf of appli¬ 
cant, being by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth, testi¬ 
fied as follows: 

Direct-Examination by Mr. Kerr: 

Q. You will state your name? A. Karl 0. Weihe. 

Q. Where do you live Mr. Weihe? A. At the 
427 Windsor Hotel. 

Q. How long have you lived in Cheyenne ? A. Six 

vears in Januarv. 

* * 
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Q. What is your business? A. Musician. 

Q. Are you a director of any orchestra in Cheyenne? A. 
Well, at the present time not an orchestra, but I have the 
High School boys’ band; then also I have an orchestra in 
Archer, Wyoming, about nine miles from here. 

Q. Just state briefly the nature of your activities? A. 
Well, mostly just teaching this band and instruments of any 
kind. Teaching boys to play instruments and instructing 
them in band activities. 

Q. You devote your entire time to this do you? A. Prac¬ 
tically all of it. I do a little selling for Mr. Woodley. 

Q. Is there considerable musical talent in Cheyenne? A. 
I think there is a lot of talent. 

Q. Is it available? A. I am sure it is. 

Q. In your experience in these different activities, has it 
become necessary for any of your students to go to Greeley, 
Colorado, or Denver, Colorado, in order to put this music 
on the air? A. Well, I have taken the boys’ band down to 
Greeley twice, but I have never had them to Denver. 

Q. Under present conditions in Cheyenne is it possible 
to give all the people of this community the benefit of this 
musical talent in the absence of a radio broadcasting 
station? A. Not all the people. 

Q. Do you find the people in Cheyenne very much inter¬ 
ested in music? A. I think they are very much interested 
in music. 

Q. Assuming that a radio station is permitted to operate 
here, and assuming that it operates approximately 15 hours 
per day, and further assuming that it is the desire of the 
management to devote approximately 30% of this 
428 time to local talent, in your opinion is there sufficient 
musical talent in Cheyenne to supply 30% of the 
time? A. I believe there is. 

Q. What radio stations are accessible to Cheyenne? A. 
Well, in the day time, we get 4 stations: KOA, KLZ, KFEL, 
and KFKA. Those 4 we get here practically any time of 
the day. 

Q. Is your reception from all 4 of these stations consis¬ 
tently clear at any time, or is there any local interference 
to any of these stations? A. Well, of course, I don’t know 
enough about radio to know what causes the interference, 
but I venture to say that KOA is very nearly always prac- 
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tically clear, but the other 3 have a kind of background noise 
pretty near all of the time. 

Q. Does this background noise that you speak of inter¬ 
fere with the reception then of programs being broadcast 
from these three stations? A. Well, I don’t think so, but 
it just isn’t clear you know. It could be much better if they 
could get awav from that. 

Q. Receiption from KOA is clear at all times? A. Pretty 
nearly always. It is what you would call good reception. 

Cross-Examination by Mr. Ewing: 

Q. Mr. Weihe, are you a member of the Musician’s 
Union? A. Yes sir. 

Q. How many members of the local Musicians’ Union are 
there? A. I think the local union has 80 members. About 
80 members. 

Q. Where are that many members employed around 
Cheyenne? A. They are mostly employed on other day¬ 
time work, and use music as a side line. I would say oh 
about 75% of them. 

Q. What is the scale of the local union’s wage? Is it 
the same all over the country? A. No. The dance scale 
before midnight is $2.00 per hour. 

Q. That’s for a dance hall orchestra? A. That’s for a 
dance hall orchestra yes, but for theatre orchestras 
429 its $4.00 from eight to ten. 

Q. That will figure about $2.00 per hour. A. Well, 
of course, —yes. 

Q. Well, under the circumstances in radio work, a mus¬ 
ician might be called for about 15 or 20 minutes, or 30 
minutes, or less than an hour. In that case what would the 
rate be? A. Well, in that case, we would just have to hold a 
Board meeting, make prices for that, because heretofore 
we have never had a radio broadcasting station, and if we 
broadcasted from Greeley and Denver, we always abide by 
their prices. 

Q. Do you have rules to the effect that they must pay 
two hours for any time less than two hours? A. No. We 
have just a one hour price. 

Q. What is that price? A. $2.00 per hour. 

Q. Why did you take the boys down to Greeley? A. 
Well, we just wanted to put them on the air and show what 
they could do. 
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Q. Did the Greeley station invite you to do this? A. We 
wrote to them and asked them if we could, and they told 
us if we brought the boys down there they would put them 
on the air. 

Q. Was that received in the homes on the sets here in 
Cheyenne? A. Yes sir. 

Q. They could hear Greeley that well? A. Oh, yes sir. 
Well, I don’t remember the names of any, but quite a few 
of the parents of the boys said they heard it and it was fine. 

Q. Is the reception from Greeley always that good? A. 
I don’t think vou can get them at all at night because they 
cut the power down one-half after six o’clock. 

Q. Do you ever listen to them on a set at night time? A. 
Not at night. I have listened to them during the day time. 

Q. In the day time is the signal distinct, or does it oc¬ 
casionally fade? A. I think Greelev is verv distinct in the 
dav time. 

Q. These other two that you mentioned other than 
430 KOA and Greelev, what were thev? A. KLZ and 
KFEL. 

Q. Does the music fade? A. KLZ never; KFEL some¬ 
times. 

Q. If a broadcasting station were built here under a per¬ 
mit from the Commission which would give one-fourth of 
its time to religious activities, education, and labor free 
would it be of any advantage to the laboring people of which 
vou are a member? 

rnr 

Mr. Kerr: 

Objected to for the reason that a fact is being assumed, 
which is not in evidence. A. I believe that it would be a 
wonderful thing for the whole community. 

That is all. 

Re-Direct Examination by Mr. Kerr: 

Q. On this matter of prices charged by the Musicians’ 
Union for their local work, there has never been a scale set 
for broadcasting has there? A. No. 

That is all. 


KARL O. WEIHE 
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Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN 
(Seal) Notary Pubic 

My Commission Expires October 29, 1938 

Edward W. Hays, a witness produced on behalf of appli¬ 
cant, being by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth, testi¬ 
fied as f ollows: 

Direct-Examination bv Mr. Kerr: 

Q. You will state your name? A. Edward W. Hays. 

Q. Where do you live Mr. Hays. A. Cheyenne. 

Q. How long have you lived in Cheyenne? A. 18 years. 

Q. What is your business or profession? A. Life in¬ 
surance. 

Q. What position do you hold with any of the 
431 local clubs in Cheyenne? A. President of the Ki- 
wanis Club. 

Q. Do you attend those meetings regularly? A. Yes. 

Q. How often are these meetings held? A. Once each 
week. 

Q. On what day? A. Thursday. 

Q. I will ask you whether or not your club has weekly 
programs with its luncheons? A. Yes. 

Q. What type of programs to you have Mr. Hays? A. 
Various speeches, interesting to the community as a whole, 
and which are especially interesting to business men. Some¬ 
times musical numbers. I guess that is about all. 

Q. Have you ever been able to broadcast any of these 
programs? A. Not since my affiliation with the Club. 

Q. And do you know if the group has ever previously 
broadcast any of their programs? A. Not to my 
knowledge. 

Q. Is it your opinion that these programs are of such a 
nature as to be constructive to the citizenry as a whole in 
Cheyenne if broadcasted? A. I should say yes. 

Q. Have you talked with Mr. Heitmeyer with reference 
to installing a remote control line in the Hotel where your 
luncheons are held each week? A. Yes. 
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Q. Do you think that it would bo a satisfactory arrange¬ 
ment to broadcast these programs? A. I think this would be 
an agreeable arrangement if the person or persons provid¬ 
ing the program to the group would be agreeable. Naturally 
those Kiwanis Club programs are donation propositions. 
There are no paid performances, and they should have a 
right to sav ves or no. 

432 Q. Do vou listen to the radio verv much Mr. Havs? 
A. Yes 

Q. What stations are available during the daytime in 
Cheyenne? A. Mostly, KOA, KLZ, and Greeley, whatever 
that is. 

Q. What station do you listen to mostly? A. practically 
altogether KOA. 

o 

Q. You have been living in Cheyenne for 18 years I be¬ 
lieve vou stated Mr. Havs, and are familiar with the civic 
* • * 

affairs of the Citv are vou not? A. I think so. 

Q. What do vou sav—do vou believe there is verv much 
musical talent available in Cheyenne? A. I think so con¬ 
sidering the size of the town. I think we have unusuallv 
good talent here. 

Q. Under present conditions, do you think the majority 
of the people are able to enjoy this talent? A. I think so 
if they are able to attend the places where they are given. 
But at the Philomelian Club concern that was held at the 
Consistory, a great many people were turned away at that 
time. 

Q. Are the auditoriums in Cheyenne such as to accomo¬ 
date even one-fourth of the people in Cheyenne if they de¬ 
sired or are inclined to hear these programs? Would they 
seat the people? A. No. 

Q. In your opinion is there a demand in Cheyenne for a 
local broadcasting station? A. Yes. 

Q. Handing you this instrument marked for identifica¬ 
tion applicant’s Exhibit ‘‘I”, which purports to be a pro¬ 
posed program schedule for Cheyenne radio station, I ask 
you whether or not this is such a program as in your opinion 
the majority of the Cheyenne people will enjoy? A. Yes, I 
think so. 

Q. You noticed on this proposed program schedule that 
the station will broadcast five minute news periods each 
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hour during the dav. Do vou know of any other radio 

433 station which can be heard in Cheyenne that gives its 
listeners such a variety and such up to the minute 

news service? A. There are news periods on KOA, but as 
to how often I don’t know. I have heard them at various 
times, but I have never kept track of them. 

Q. "Would vou sav that a radio station broadcasting- news 
service every hour during- the day would provide an inter¬ 
esting and valuable service to the local radio listeners? A. 
Yes. 

Q. Do you personally think that the various local pro¬ 
grams upon this schedule would be of interest to people of 
Cheyenne? A. In view of the fact that they are presented 
by local people and have to do with local affairs, I think the 
people—everyone—is interested in hearing what talent the 
local community has. Yes. That is all. 

Cross-Examination by Mr. Ewing: 

Q. In testifying, Mr. Hays, you arc testifying for the 

Kiwanis Club? A. No sir, other than it was talked over 

informallv bv several of the Board of Directors. 

* •» 

Q. Did thev consent to vour testifying-? A. Yes. 

Q. So could we assume for the benefit of the Federal Com¬ 
munications Commission that their consent to your testify¬ 
ing indicates that they are in favor of a radio station in 
Cheyenne? A. Well, I hardly believe that I could speak for 
the Kiwanis Club in favor of a radio station for Cheyenne, 
no. However, the attitude of the ones that I spoke with re¬ 
garding our broadcasting our meetings was alright. It is 
our opinion that we have a lot of good programs, and that 
it would be fine if they could be available to people other 
than the members of the Club. 

Q. And that it would increase the influence for good that 
the Kiwanis Club is doing? A. Yes, I think so. 

Q. You have no interest in the permit of Mr. Heitmeyer 

have vou? A. No sir. 

* 

Q. Your testimony here is given, is it, as a citizen 

434 of Cheyenne and for the benefit of the City? A. Yes 
sir. 

Q. In an attempt to help bring a station here? A. Yes 
sir. 
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Q. You would be satisfied if a permit was granted for the 
station to anyone else would you? A. So far as I am con¬ 
cerned, it wouldn’t make any difference. 

Q. KOA seems to be the favorite here in Cheyenne ac¬ 
cording to the testimony. You understand that it is a na¬ 
tional broadcast do vou not? A. Yes. 

Q. Do you know what is the Columbia station at Denver? 
A. KLZ, I believe. 

Q. Do you know how big that station.is? A. No sir. 

Q. Does the signal of KLZ come in strong, or does it fade 
away occasionally? A. KLZ is just fair reception on my 
set. 

Q. Not as good as the National Broadcasting station? 
A. No. 

Q. Did you ever hear a program on KOA from Cheyenne 
talent? A. Yes. 

Q. Tell us about it? A. Wyoming Booster Trip this 
last summer. The Booster Trip for the Frontier Days. We 
had the American Legion Drum Corps and a couple of short 
speeches. 

Q. You spoke of Frontier Days. Tell us what is Frontier 
Davs, or what do vou refer to as Frontier Davs? A. The 
annual rodeo event. 

Q. Where is it held? A. Cheyenne. 

Q. Isn’t that more or less of an affair known nationally? 
A. Yes. 

Q. Wouldn’t it be of great benefit to Cheyenne if 
435 they were able to broadcast that out of here? A. I 
should think that it would be one of the best methods 
of advertising Cheyenne Frontier Davs. 

KJ m> w 

Q. Wouldn’t it also be one of the best means of advertis¬ 
ing the Citv and the State? A. Well, ves. 

Q. Do you feel, basing your opinion upon the knowledge 
you have of these things, that it would be for the public in¬ 
terest, necessity, and convenience—in the interest of the 
public in other words? A. I think there is plenty of room 
here for a radio station if it is run properly. 

Q. Do you think that the town of Cheyenne and the State 
of Wyoming is being handicapped because there is no 
station here? A. I think we would be better off if we had 
one. 
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Q. And do you think they would be handicapped without 
it? A. It amounts to about the same thing? 

Q. Would you say that business is being lost by whole¬ 
salers and retailers in Cheyenne to Denver because they 
have a means of broadcasting their advertisements while 
Cheyenne has not? A. Well, I couldn’t answer that. The 
type of business I am in is such that I wouldn’t say. 

That is all. 

EDWARD W. HAYS 

Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN 
(Seal) Notary Public. 

My Commission Expires October 29, 1938 


Walter J. Bradley, a witness produced on behalf of ap¬ 
plicant, being by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth, testi¬ 
fied as follows: 

Direct Examination bv Mr. Kerr*. 

* 

Q. You will state your name? A. Walter J. Bradley. 

Q. Where is your residence? A. 1118 East 19th Street 
Q. How long have you lived in Cheyenne? A. 
436 About 30 years. 

What business are vou in? A. Hotel business. 

* 

Q. You own the Capitol Hotel in Cheyenne do you not? 
A. Yes. 

Q. Are you engaged in any other type of business in the 
City of Chevenne? A. I have some other real estate. 

Q. The hotel business is vour principal business then? A. 
Yes. 

Q. Have any arrangements been made with you by the 
applicant, Paul R. Heitmeyer, for the location of studios for 
a radio broadcasting station in Chevenne in the event a 
license is granted by the Federal Communications Com¬ 
mission? A. Yes there have been arrangements. 

Q. What was the nature of that arrangement? A. Well, 
I gave Mr. Heitmeyer an option for a lease. 

Q. I hand you this Exhibit, marked for identification ap¬ 
plicant’s Exhibit ‘HI”, and ask you what that is? A. Well, 
that is the option that I gave Mr. Heitmeyer. 
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Mr. Kerr: 

I offer said optional agreement in evidence. 

Mr. Ewing: 

Objected to because it doesn’t serve any purpose; is ir- 
related to the question before the Commission. 

Mr. Kerr:(continuing direct examination) 

Q. Is the Capitol Hotel, Mr. Bradley, where these pro¬ 
posed studios would be located situated in the down-town 
business area of Cheyenne? A. Yes it is. 

Mr. Ewing: 

The commission is not interested where you put the 
studios or where the offices are if they give you a permit 
to build. 

437 Mr. Kerr: (continuing direct examination) 

Q. Do you think Mr. Bradley, from your observation of 
business conditions in Cheyenne, that there is a sufficient 
amount of radio advertising support available for a radio 
station here? A. I would believe ves. 

Q. Are you interested in using radio advertising in your 
particular business? A. I am 

Q. Would you use advertising time on the proposed 
station if it is licensed? A. Yes. 

Q. Could you indicate approximately what expenditure 
you would, under average circumstances, make ? A. About 
$25.00 per month, somewhere around there. 

Q. Are you familiar with the various business, civic, edu¬ 
cational, and musical activities in the City of Cheyenne ? A. 
Whv, I think I am. 

Q. Do you believe that there is available sufficient sup¬ 
port of a general nature, I mean not only advertising sup¬ 
port but sufficient program material available in Cheyenne 
to make the proposed station of value to the community? 
A. Why, I believe you can get talent enough for the station 
in Cheyenne, and of course, we sure should support it, and 
I would think the town ought to support it. 

Q. You really think it would be an asset to the town? A. 
I do yes. 
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Q. And a benefit? A. Other towns this size have sta¬ 
tions. If Cheyenne wants to stay on the map she had better 
stay in the parade. 

That is all. 

Cross-Examination by Mr. Ewing: 

Q. I like that last answer you made, and I want to develop 
it by asking you do you think Cheyenne, Wyoming, this 
section of the country that could be reached by air if a 
station is had is of sufficient importance in this inter-moun¬ 
tain territory to entitle Cheyenne to a radio station? 
438 A. Yes, I think it is. 

That is all. 

WALTER J. BRADLEY 

Subscribed and Sworn to before me this 19th day of Octo¬ 
ber, A. D. 1935. 

ROBERT B. LAUGHLIN 
(Seal) Nof ary Public. 

My Commission Expires October 29, 1938 


Clyde G. Ross, a witness produced on behalf of applicant 
being, by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth, testified 
as follows: 

Direct-Examination bv Mr. Kerr: 

* 

Q. You will state your name? A. Clyde G. Ross. 

Q. Where do you live Mr. Ross? A. 3000 Cribbon 
Avenue, Cheyenne, Wyoming. 

Q. How long have you lived in Cheyenne? A. Eighteen 

vears. 

* 

Q. What is your business or profession? A. Profes¬ 
sional musical teacher. 

Q. And what do you teach? A. Well, practically all of 
the common band and orchestra instruments. My wife 
teaches piano. 

Q. Is your time and the time of your wife fully spent in 
teaching music and in giving recitals? A. Yes. 

Q. And how long have you been engaged in the position 
of teaching music? A. We have been teaching for about 
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15 years, and before that we played professionally for about 
10 years. 

Q. You specialize in violin? A. That is my instrument, 
but I teach all of the common band and orchestra instru¬ 
ments. 

Q. What is the approximate number of students that you 
and your wife have jointly during the year? A. It will 
average about 80 lessons a week. 

Q. Has that been during the past 2 years? A. Yes, it is 
just about the same. 

Q. During your many years in Cheyenne in being engaged 
in your business are you in a position to state whether 
439 or not there is much available musical talent in 
Chevenne? A. Yes, I think there is. 

Q. Generally speaking, are the people of Cheyenne very 
much interested in music and musical recitals? A. Yes, I 
think most of them are. 

Q. How frequently do you give these recitals Mr. Ross? 
A. We usually run a series in the winter and another series 
in the spring, with sometimes solo recitals in between. 

Q. Have you ever broadcast any of these recitals? A. I 
have taken a number of students to Greelev to broadcast 
over a period of 2 years. 

Q. Is that inconvenient? A. Well, it is somewhat. Of 
course, we didn’t always make a special trip for that. We 
combined it with another trip, but we have gone down es¬ 
pecially for that a number of times. 

Q. Have you made any investigation as to these recitals 
given over the air, as to whether or not the people in 
Chevenne listened to these recitals? A. Yes, we have. 

Q. What did you find? A. We found that a great many 
of them listened in, and were very much interested. 

Q. In your opinion, Mr. Ross, do you think if the Com¬ 
mission granted a license to operate a station in Cheyenne, 
that there would be a sufficient amount of talent in Cheyenne 
to take up 30% of the time assuming that the station 
operated for about 15 hours per day? A. I think it would 
be very possible to fill up that much time. 

Q. In your opinion is there a need here for a broadcasting 
station? A. Yes, I think there is. 

That is all. 
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Cross-Examination by Mr. Ewing: 

Q. You stated, Mr. Ross, that you believed that there is 
a need here for it—for this facility—what do you base your 
opinion on? A. Well, I think a local broadcasting station is 
needed sometimes and in some places just for the 

440 purpose of giving the local residents more home 
talent. 

Q. There is lots of home talent that people of Cheyenne 
never hear? A. Yes. 

Q. Do you think it would develop the musical world here? 
A. Yes, I think it would. 

Q. Is Cheyenne above the average City in its interest in 

musical matters? A. I wouldn’t say it was above the 

average City. I think it is just an average City along that 

line. I think Cheyenne has just as many good musicians 

and as much talent as anv Citv of its size. 

** *> 

Q. At least, there is no lack of interest as compared with 
other cities? A. No. I have never thought that there was. 
Q. It is a good musical town is it ? A. I think it is. 

Q. Are you a member of the Musicians’ Union? A. Yes. 
Q. Has the Union itself ever taken any interest in try¬ 
ing to get a broadcasting station here? A. I could not say. 
In fact, I never heard it mentioned in a Union meeting. 

Q. Do you think that the Union would be in favor of it? 
A. Yes sir, I think that it would. 

Q. To what do you attribute the fact that while stations 
have been built all around, none have been built here? 

Mr. Kerr: 

I object to this question on the ground that it is not 
proper cross-examination, and asking for a conclusion of 
fact which the witness is not qualified to testify. A. I have 
always felt that there was too much opposition to it from 
certain persons; that it might cut in on their business. 

Mr. Ewing: (continuing with cross-examination) 

Q. The newspapers for one thing? A. It cuts in on 

441 their advertising. 

Q. Do you know of any other opposition? A. None 
that I could name. I have heard oh a number of opposi¬ 
tions against a broadcasting station, but I couldn’t say 
who they are. 
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Q. Are you a member of the Chamber of Commerce? A. 
I am not. 

Q. You wouldn’t be in a position to state what their at¬ 
titude is? A. No I wouldn’t. 

Q. Basing your opinion upon the knowledge gained by 
long years of residence here, do you think that a radio 
station in Cheyenne would serve the public interest, neces¬ 
sity, and convenience? A. Yes, I think it would. 

Q. You think its necessary to have this facility here in 
order to serve not only the listening public, but the musical 
public and the advertiser? A. Well, I think it would serve 
all of them. 

Q. And you think it is necessary? A. Well, I wouldn’t 
say that it is especially necessary; we have gotten along 
without it before, but I think it would serve them. 

Q. Benefit them? A. Yes sir. 

That is all. 

Re-direct Examination by Mr. Kerr: 

Q. We got along without radios for a long time too did 
we not? A. We did. 

Q. But now they are convenience to all of us? A. Yes. 

Q. You think the newspapers have offered some opposi¬ 
tion to a radio station do vou not Mr. Ross? A. Yes sir. 

Q. Handing you this instrument marked for indentifica- 
tion, applicant’s Exhibit “III”, which purports to be a 
copy of the Wyoming State Tribune, Cheyenne State 
Leader, published at Cheyenne, Wyoming, on Saturday, 
October 12, 1935, I will ask you whether or not you 
442 read an article on the front page of this paper, which 
vigorously opposes the contruction or erection of a 
radio broadcasting station in Cheyenne? A. Yes, I read 
that. 

Q. Do you believe that the principal objections voiced 
consists largely of the 2 newspapers in Cheyenne? A. 
Well, it seems to me that they are the ones that talk the 
most about it. If there are others I can’t name them off¬ 
hand. 

Q. You understand also that both the owners of these 
papers are active members in the Chamber of Commerce? 
Did vou know that? A. Yes sir. 

mt 
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Q. And do you think that might influence the sentiment 
of some of the members of the Chamber of Commerce, be¬ 
cause both of these publishers are active in the Chamber 
of Commerce? A. Well, I think they could probably get a 
lot of the members of the Chamber of Commerce to think 
and see it that way. 

Mr. Kerr: 

I offer into evidence applicant’s Exhibit “III”. 

Mr. Ewing: 

No objection to the introduction of Exhibit “III”. 

Mr. Kerr: (continuing re-direct examination) 

Q. You stated earlier in your testimony Mr. Ross that 

vou are a member of the Musicians’ Union? A. Yes sir. 

* 

Q. And are all of the members of the Union employed? 
A. No. There are a good many of them that don’t do much 
work in music—just occasionally. 

Q. If the proposed station is established in Cheyenne, 
and draws for a great deal of its program material upon the 
members of this professional Musicians’ Union, would you 
sav that would tend to increase emplovment for the 
musicians? A. Yes, I think it would. 

Q. You think that would be a good thing? A. I certainly 
do. 

That is all. 

443 Re-Cross-Examination by Mr. Ewing: 

Q. I want to call you attention to the Exhibit, par¬ 
ticularly the last paragraph. Have you the paper there 
Mr. Ross? A. Yes, sir. 

Q. Will you kindly read the last paragraph of this 
article? A. Yes, sir. “Unless those who are opposed 
make it known, at the hearing, Cheyenne will likely have a 
station whether or no.” 

Q. Have you seen anyone here at the taking of these 
depositions opposing it? A. No sir. 

Q. Then you consider that an invitation to come here and 
oppose it? A. I consider that it was. 

That is all. 


CLYDE G. ROSS 




206 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 


Subscribed and Sworn to before me this 19th day of Octo¬ 
ber, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public . 

My Commission Expires October 29, 1938. 


Mrs. N. C. Nelson, a witness produced on behalf of 
the applicant being by me first duly cautioned and sworn 
to testify the truth, the whole truth, and nothing but the 
truth, testified as follows: 

Direct-Examination bv Mr. Kerr. 

* 

Q. You will state your name? A. Mrs. N. C. Nelson. 

Q. Where do you live Mrs. Nelson? A. 321 West 26th 
Street. 

Q. How long have you lived in Cheyenne? A. 20 years. 

Q. Your husband is a physician and surgeon here in 

Chevenne? A. Yes. 

* 

Q. Mrs. Nelson, do you take an active part in clubs in 
Cheyenne? A. I do. 

Q. Will you name some of the clubs with which you are 
associated or have been associated in the past? A. I have 
just recently given over my duties as President of the 
444 Cheyenne Womens’ Club, which I held 2 years. I 
was Chairman last year of the Womens’ Republican 
Club of Laramie Countv. I am Associate Matron of the 
Eastern Star, and I am next to the highest in the State to 
the Pythian Sisters. I am past President of the Sunshine 
Association, a charitable organization. 

Q. Are you frequently called upon to give speeches or 
act as toast-mistress at some of these organizations? A. 
Sometimes. 

Q. Are you going to act in that capacity this coming 
Wednesday in any organization? A. Yes, at a Republi¬ 
can meeting at Burns. 

Q. How far is Burns from Cheyenne? A. 28 miles. 

Q. During the time that you have lived in Cheyenne 
Mrs. Nelson, and taking into consideration your activities 
in all of these organizations which you have mentioned, 
have they had any programs which in your opinion, if 
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broadcasted locally, would be educational and constructive 
to the people of Cheyenne as a whole? A. The Womens’ 
Club has a number of programs every year which would be 
beneficial to other women. Book reviews and musical num¬ 
bers. 

Q. Do you find the people of Cheyenne interested in these 
things ? A. As a whole yes. 

Q. Are they interested in music, generally speaking? A. 
Very much so I think. 

Q. Do they take very much interest in Music Week here 
each year? A. I very great interest. 

Q. You would say the majority of people take an interest 
in Music Week? A. Yes. 

Q. Assuming the Commission should grant a license to 
establish a broadcasting station in Cheyenne, and assuming 
that those in charge of the station would be willing to de¬ 
vote 15 minutes each morning in announcing news of wom¬ 
ens ’ club activities, do you think that would be advantageous 
to the women in Cheyenne? A. I do. 

445 Do you know of any reason why a broadcasting 
station would not make progress and be of benefit 
and an advantage to the citizenry as a whole in Cheyenne? 
A. I know of no reason against it. 

Q. You were very active in the last campaign were you 
not Mrs. Nelson? A. Yes. 

Q. Do you know whether or not it was necessary for poli¬ 
ticians of both major parties to go to Denver for the pur¬ 
pose of broadcasting their political speeches? A. I remem¬ 
ber distinctly that that was the case on two occasions at 
least. 

Q. And how far is Denver from Cheyenne? A. 100 miles. 

Q. Do you know whether or not different musical instruc¬ 
tors in Cheyenne have taken their pupils and students to 
Greeley for the purpose of broadcasting their recitals? A. 
Yes, I know of 2 that have. 

Q. You feel that if we had a station in Cheyenne this 
would not be necessary? A. No. 

Q. Are these various club activities Mrs. Nelson of purely 
a local nature, and would they be of interest to the people of 
Cheyenne largely? A. The subjects which are studied in 
the Cheyenne Womens’ Club would be of interest to any 
women who listened, regardless of where they were. But, 
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of course, the local people would undoubtedly be more in¬ 
terested because there would be someone taking part whom 
they knew. 

Q. What is the membership of the Womens’ Club. A. 
155. 

Q. Could you estimate approximately the number of 
women who belong to the Womens’ Republican Club? A. 
The Laramie County Womens’ Republican Club? 

Q. Yes. A. There were 130 last year when I gave 
446 over the papers. 

Q. Have you heard any of the programs rendered 
in those matters which vou think would be educational and 
enlightening to the citizenry as a whole of Cheyenne? A. 
Yes I have. 

Q. Estimate the approximate number of women belong¬ 
ing to womens’ clubs in Cheyenne? A. Over 500. You see 
there are a number of small clubs in town, such as the Moth¬ 
ers ’ Study Club, which has a membership of 20. 

Q. You spoke of the Mothers’ Study Club. Would the 
activities of that club and anv information which the club 
might be able to broadcast be of interest to all mothers in 
the Citv? A. It would to mothers of small children. 

Q. Have you talked with any of the officers of any of the 
other womens’ clubs in the City regarding the possibility of 
establishing of a broadcasting station in Chevenne? A. To 
members mostlv. 

Q. How many clubs did you so contact through its mem¬ 
bers? A. Approximately 5. 

Q. What was their reaction towards the proposed sta¬ 
tion? A. They all felt that they they could derive quite a 
lot of entertainment and useful knowledge from such a 
station. 

Q. Do you believe that this represents a cross-section of 
all of the womens’ activities in the City? A. I would say 
so yes. 

That is all. 

Cross-Examination by Mr. Ewing: 

Q. Mrs. Nelson, isn’t it a fact that the women belonging 
to these clubs are mostly the wives or mothers or sisters or 
daughters of the business people of the city? A. Well, 
naturally, they are in some business—but—well, I said they 
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are in some business. A great many of them are phvsicans 
and lawyers wives, or women of that character. 

Q. They are reprensentative of the business and 

447 professional life in Cheyenne? A. I think so. 

Q. And as such, you think that that they would be 
in favor of having a local radio station? A. Yes I do. 

Q. Regardless of their husbands’ opinions? A. We all 
have a right to our own. 

Q. Have you read this article in last Saturday’s paper 
regarding this matter? A. No I haven’t. 

Q. I would like to have you read it. I am referring now 
to Exhibit “III”. Now, Mrs. Nelson, basing you opinion 
upon your many years of activities in womens affairs and 
as President of the Womens’ club in Cheyenne, your con¬ 
nection with the Eastern Star, would you say that the arti¬ 
cle that you have just read from the Wyoming State Tri¬ 
bune is truly representative of the opinions of those women? 
A. No I don’t think so. 

Q. You don’t believe the women would agree with that 
article? A. No I don’t think so. 

Q. How many of the State members of the Eastern Star 
have you? A. 500 or over 510. 

Q. The Eastern Star does a great deal of charitable work 
and things of that kind? A. Yes. 

Q. And to a great extent, the Eastern Star here would 
represent a mighty good cross-section of society here in 
Cheyenne? A. Yes. 

Q. Do you think that the members of the Eastern Star 
would agree with this newspaper article here that you have 
just read? A. I hate to speak for 500 people. 

Q. What is your opinion? A. I can give my opinion, but 
I really would hesitate to speak for the chapter. 

Q. Just state your opinion? A. I am sure a number of 
them would not agree with it. 

448 Q. Would you say, basing your opinion upon your 
long years of exjjerience of the knowledge or condi¬ 
tions in Cheyenne—it is your opinion, that a local radio 
station would serve public interest, convenience, and neces¬ 
sity? A. I think it would. 

That is all. 


MRS. N. C. NELSON 
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Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public . 

My Commission Expires October 29, 1938. 


Rupert L. Champion, a witness produced on behalf of 
applicant, being by me first duly cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth, 
testified as follows: 

Direct-Examination Bv Mr. Kerr: 

Q. You will state your name? A. Rupert L. Champion. 

Q. Where do you live? A. Chamber of Commerce Build¬ 
ing, Cheyenne. 

Q. How long have you been in Cheyenne? A. Since 
June, 1933. 

Q. What is your business or profession? A. Manager 
of department store. 

Q. I will ask you whether or not this the largest depart¬ 
ment store in Cheyenne? A. One of the largest. 

Q. How long have you been engaged in this type of busi¬ 
ness? A. 15 vears. 

* 

Q. In how many states? A. In 5 states. 

Q. Have you ever had any experience in broadcasting 
vour advertizing over local broadcasting stations? A. 
Some. 

Q. Assuming, Mr. Champion, that the station proposed is 
a 250 watt station at day and a 100 watt station at night, 
covering a radius of approximately 25 miles from Cheyenne, 
do you have an opinion as to whether or not there 
449 is a demand for such a station in Chevenne? A. Yes, 
I do. 

Q. What is that opinion? A. That if the rates are right, 
it will succeed. 

Q. You base that answer upon your previous experience 
in that type of work? A. I do. 

Cross-Examination by Mr. Ewing: 

Q. Are you a member of the Chamber of Commerce here 
Mr. Champion? A. Yes I am. 
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Q. But you speak just for yourself. A. Yes sir. 

Q. Do you know whether or not the Chamber of Com¬ 
merce as a body opposes the building of a radio station? 
A. I do not. 

Q. Your experience, covering a number of years, does it 
include also your experience with the handling of adver¬ 
tizing in your line of work? A. It does. 

Q. And this evidence that you have given here is based 
upon that experience, and your knowledge of Cheyenne ? A. 
Upon my personal experience and my knowledge of 
Cheyenne yes. 

Q. And basing your opinion upon that broad experience 
and your knowledge of Cheyenne, are you willing to go all 
the way and say that there is a need for a radio station in 
Cheyenne to serve public interest, convenience, and neces¬ 
sity? A. I do. 

That is all. 

RUPERT L. CHAMPION 

Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN 

(Seal) Notary Public . 

My Commission Expires October 29, 1938 


Dr. William Andrew Bunten, Sr., a witness produced on 
behalf of applicant, being by me first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but 
the truth, testified as follows: 

Direct-Examination by Mr. Kerr: 

450 Q. You will state your name? A. Dr. William 
Andrew Bunten, Sr. 

Q. Where do you reside Dr. A. 312 Randall Avenue, 
Cheyenne, Wyoming. 

Q. You are a duly licensed practicing physician? A. Yes 
sir. 

Q. How long have you lived in Cheyenne ? A. 5 years. 

Q. You are very much interested in musical work are you 
not Dr. A. Yes. 

Q. Are you a member of the Philomelian Club of Cheyen¬ 
ne? A. Yes sir. 

Q. How many members are there in this club? A. 30. 
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Q. Do they give annual or semi-annual concerts? A. 
Well neither one. They give a home concert each year, and 
one concert during Music Week, and they have been plan¬ 
ning this year on giving a minstrel show. 

Q. They have been very active in the past? A. Yes sir 
about nine years. 

Q. The membership is made up largely of the profes¬ 
sional business men. A. Yes. 

Q. There are one or two ministers in it I believe? A. 1 
minister. 

Q. These concerts are regarded by the citizenry of Chey¬ 
enne as being excellent? A. I believe so. 

Q. I will ask you whether or not on many occasions in 
the past it has been necessary to turn away attendance to 
these concerts? A. Yes it has. We turned away 200 last 
year. 

Q. Dr. you stated that you are interested in music. Do 
you have an opinion as to whether or Cheyenne, generally 
speaking, is interested in music? A. Yes it is very much. 

Q. Is there very much musical talent in Chey- 
451 enne? A. Yes, much more that the ordinary city of 
its size. 

Q. Is there any outlet for this talent other than the per¬ 
formances given at the different auditoriums in Cheyenne? 
A. No. 

Q. Assuming that the Communications Commission in 
Washington should grant a license for a local broadcasting 
station, do you think it could be used advantageously to the 
people of Cheyenne? A. I do. 

Q. Assuming, Dr., that this station would operate for ap¬ 
proximately 15 hours per day, is it your opinion that there 
is sufficient musical talent in Cheyenne to supply 30% of 
this time? A. That is rather difficult to answer. I don’t 

know. I know that we have a lot of verv fine talent in 

•/ 

Cheyenne. 

•/ 

Q. Do you know that if in the past certain music instruc¬ 
tors in Cheyenne have taken their pupils and students to 

Greelev? A. Yes thev have. The Philomelian Club has 
* •> 

sung over KOA. 

Q. Has your club ever broadcasted over a radio station? 
A. Yes, it broadcasted over KOA in 1930 or 1931, I forget 
the year. I believe it was in about January 1931. 
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Q. Do you think a local radio station is necessary for 
public interest, convenience, and necessity? A. I would 
believe it would be extremely beneficial to this locality. I 
think it would be quite a thing for the town. 

Q. If a license is granted to operate a local broadcasting 
station is it your opinion that the club members w’ould be 
willing to broadcast over the air ? A. I believe they would, 
but I would have to take that up with the Board of Direc¬ 
tors. 

That is all. 

Cross-Examination by Mr. Ewing: 

Q. Dr., How long have you been practicing medicine here 
in Cheyenne? A. 5 years. 

Q. Is this your home town? A. No. 

Q. Are you a member of the Chamber of Corn- 
452 merce? A. Yes I am. 

Q. Do you know whether or not the Chamber of 
Commerce is opposed to a broadcasting station here as a 
body ? A. No I do not. 

Q. But you personally are not? A. I am not. 

Q. Are you President of the Philomelian Club? A. Yes 
I am. I have been for 2 years. 

Q. What is its membership? A. 30. 

Q. Are they leading business and professional people? 
A. Yes they are. A fine very high type of men all of them. 

Q. Mostly members of the Chamber of Commerce? A. 
Well, I wouldn’t say that they were mostly members. Some 
of them are members of the Chamber of Commerce. Some 
are employees of members of Chamber of Commerce. Some 
of them are students in High School. 

Q. How do you keep up that membership? Do you ro¬ 
tate, or do you wait until someone drops out and someone 
comes in? A. The club membership is limited to 28 singers, 
1 director, and 1 accompaniest, which makes 30, and the 
membership in the club is given after competitive tryouts 
before the Music committee, appointed by the President, 
and then voted upon finally by the entire membership of 
the Club, after the new member has sung for a period of a 
few weeks with the Club. 

Q. Well, then you select these people not only from the 
standpoint of musical ability, but also from their moral 
standing in the community? A. Yes. 
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Q. That is true? A. Yes. 

Q. Then would you say that this is a club drawn from 
the best people of very high standing in the musical work 
in Chevenne? A. Yes I would. 

m/ 

Q. And would say that it is representative of the 
453 best interests of Chevenne? A. Yes. Some of the 
members are, in fact a great many, members of the 
church choirs in town, and same are members and direc¬ 
tors of church choirs and other musical organizations in 
town. 

Q. Then it would be representative of the churches here 
too? A. Yes. 

Q. And would you say Dr. that you bespeak the opinion 
of the majority of the members of the Philomelian Club in 
the testimonv vou have given here? A. I believe so, al- 
though I have never consulted them. Well, of course. 

Q. Now isn’t it a fact that all of this musical talent here 
is handicapped to some extent by the fact there is no radio 
facility here? A. Yes. 

Q. Wouldn’t radio facility here greatly develop this tal¬ 
ent that you speak of? A. I believe it would. 

Q. When you have contagious deseases here, how to 
you notify the populace without a radio facility as modern 
cities do? A. That is handled all through the County 
Health Office, and the local Health Officer, who is a doctor, 
and through the press. 

Q. You know, of course, that radio facilities are used 
by some cities smaller than Cheyenne for the purpose of 
disseminating news regarding contagion? A. Yes. 

Q. Now as a doctor with 5 years of professional practice 
in Cheyenne and the surrounding country, vrould not such 
a facility be extremely helpful here for the same purpose? 
A. I should think so. 

That is all 

WILLIAM ANDREW BUNTEN, SR. 

Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public. 

My Commission Expires October 29, 1938 
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Forrest B. McVicar, a witness produced on behalf of ap¬ 
plicant, being by me first duly cautioned and sworn to test¬ 
ify the truth, the whole truth, and nothing but the truth, 
testified as follows: 

454 Direct Examination by Mr. Kerr: 

Q. You will state your name? A. Forrest B. McVicar. 
Q. Where do you live? A. 3715 Warren Avenue, Chey- 
ene, Wyoming. 

Q. How long have you lived in Cheyenne ? A. Six years. 
Q. What is your business? A. Investment broker. 

Q. What official position, if any, do you hold with the 
American Legion? A. Commander. 

Q. Of this post? A. Of this post. Post No. 6. 

Q. You are testifying as an individual, and not as repre¬ 
senting that post are you not? A. Yes. 

Q. Do you hold any political position? A. Yes. 

Q. What position? A. County Chairman of the Republi¬ 
can party. 

Mr. Ewing having left to attend another hearing, the 
hearing of the Wyoming Radio Educational Association, he 
was not present to cross-examine Mr. McVicar. 

FORREST B. McVICAR 

Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public. 

My Commission Expires October 29, 1938 


Bruce Porter, a witness produced on behalf of applicant 
being by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth, testified 
as follows: 

Direct-Examination by Mr. Kerr: 

Q. You will state your name? A. Bruce Porter. 

Q. Where do you live Mr. Porter? A. 420 East 28th 
Street, Cheyenne, Wyoming. 
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Q. How long have you lived in Cheyenne? A. 22 
455 years about. 

Q. What is your business? A. Druggist. 

Q. How long have you been engaged in the drug business ? 
A. 26 years. 

Q. Do you know, Mr. Porter, whether or not there is 
musical talent in Chevenne ? A. There is. 

Q. Do you know whether or not, under present condi¬ 
tions, there is an outlet for this talent at the prosent time; 
that is to sav bevond the auditoriums in Chevenne where 

w w * 

people may attend? A. No, not beyond that. 

Q. Do you know if it has been necessary for different in¬ 
structors in Cheyenne to take their pupils or students to 
Greeley or Denver, Colorado in order that their programs 
might be broadcast? A. I don’t know’ whether it is neces- 
sarv or not, but thev have done it. 

Q. In your opinion, Mr. Porter, taking into considera¬ 
tion your wide acquaintance in Cheyenne and the number of 
years that you have lived in Cheyenne, w’ould a local radio 
station serve the public interest, convenience, and necessity 
of this localitv? A. Yes. 

Q. Do you know’ of any opposition to the establishment 
of a radio broadcasting station in Cheyenne other than the 
2 local newspapers ? A. No. 

Q. In your opinion, to you believe that if this station is 
properly operated that it will be patronized by the busi¬ 
ness men of Cheyenne? A. Yes. 

That is all. 

Mr. Ewing having left to attend another hearing, the 
hearing of the Wyoming Radio Educational Association, he 
w T as not present to cross-examine Mr. Porter. 

BRUCE PORTER 

Subscribed and Sw’orn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public . 

My Commission Expires October 29, 1938 
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456 A. C. Larson, a witness produced on behalf of ap¬ 
plicant, being by me first duly cautioned and sworn to test¬ 
ify the truth, the whole truth, and nothing but the truth, 
testified as follows: 

Direct-Examination by Mr. Kerr: 

Q. You will state your name? A. A. C. Larson. 

Q. Where do you reside Mr. Larson? A. 106 East Sec¬ 
ond Avenue. 

Q. How long have you lived in Cheyenne? A. 2 years. 

Q. What is your business. A. Drug business. 

Q. You are one of the heaviest advertizers in Cheyenne 
are you not Mr. Larson? A. Yes. 

Q. Are there any facilities for advertizing in Cheyenne 
other than the 2 newspapers? A. No. 

Q. Do you know whether or not there is much available 

talent—musical talent in Chevenne ? A. Sure there is. 

* 

Q. Do you know if there is any outlet for this talent un¬ 
der present conditions, except by use of auditoriums? A. 
That’s all. 

Q. Do you know if it has been necessary for music instruc¬ 
tors to take their pupils or students to Greeley and Denver 
for the purpose of broadcasting this talent? A. We have 
done that a couple of times around here. 

Q. Now from your experience in living in Cheyenne for 
sometime, and from the standpoint of one of the business 
men in Cheyenne, I ask you whether or not you think a radio 
facility is necessary, for the public interest, convenience, 
and necessity? A. Yes, sir. 

Q. Handing you this instrument, marked for iden- 

457 tification Exhibit “V”, I will ask you what this is? 

A. Its the application for the program rate and the 

amount of time that they give you on the air. That all. 

Q. You would be willing to advertize on the air? A. Yes 
sir. 

Mr. Ewing having left to attend another hearing, the 
hearing of the Wyoming Radio Educational Association, 
he was not present to cross-examine Mr. Larson. 

A. C. LARSON 
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Subscribed and Sworn to before me this 19th day of 
October, A. D. 1935. 

ROBERT B. LAUGHLIN, 

(Seal) Notary Public. 

My Commission Expires October 29, 1938 


458 In Re Application of Paul R. Heitmeyer, 

Dated 3-25-35 
For Construction Permit 
Class of Service Broadcast 
Class of Station Broadcast 
Location Cheyenne, Wyoming 

Operating Assignment Specified 
Frequency 1210 kc 
Power 100 w. 250 w LS 
Hours of operation Unlimited time. 

File No. B5-P-490 

Docket No. 3161 

Deposition 

W. D’Orr Cozzens, a witness produced on behalf of ap¬ 
plicant being by me first duly cautioned and sworn to testi¬ 
fy the truth, the whole truth, and nothing but the truth, 
testified as follows: 

Mr. Ewing: 

The respondent, The Wyoming Radio Educational As¬ 
sociation has waived its objection to the retaking of the 
testimony of W. D’oor Cozzens, which testimony was taken 
at Ogden, Utah, on October 10th, but which notes have not 
been transcribed because of failure to read them. 

Upon Direct-Examination by Mr. Ewing T. Kerr: 

Q. You will state your name? A. W. D’Orr Cozzens. 

Q. Where do you live? A. At Riverdale, Utah, at the 
KLO transmitter. 

Q. How long have you lived at your present address? A. 
Since January 1, 1933. 


PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 219 


Q. What is your occupation? A. Radio engineer at 
KLO. 

Q. How long have you been employed at radio station 
KLO? A. Since May, 1932. 

Q. WTiat is the nature of your present duties at KLO? 
A. Supervising Engineer. 

Q. What was your work prior to assuming these duties? 
A. Prior to assuming the duties of supervising engineer of 
KLO, I was an operator for KLO. Before this, I was in 
the Radio Service business. 

459 Q. Describe in detail your training and qualifica¬ 
tions as a radio engineer. A. My early experience in 
radio, before I entered High School, was of an experimen¬ 
tal and research nature. While in High Shcool, I studied en¬ 
gineering preparatory. I studied electric engineering at 
the Detroit Institute of Technology, and while I was in De¬ 
troit, I was employed part time in the Radio laboratory of 
the Detroit Electric Company. I have built, operated, and 
owned numerous short wave transmitters and receivers. I 
hold class “A” amateur radio operator’s and radio station 
license, and a radio telephone first class license. I have 
been a licensed broadcast operator since April 1932. I was 
employed at KLO in May, 1932, and was given the position 
of supervising engineer of KLO in January, 1933. In the 
fall of 1932, I assisted in making some major changes in 
KLO’s transmitter. During 1933, I made numerous im¬ 
provements in KLO’s equipment at both transmitter plant 
and studios. In the fall of 1934,1 completely designed, and 
sent to the Commission, plans, circuits, and applications for 
a new 500 watt high Fidelity transmitter. In the early part 
of this year I supervised the building and installation of 
this new transmitter and new audio equipment at the stu¬ 
dios, and at the same time made improvements in KLO’s 
antenna system. I am an associated member of the Insti¬ 
tute of radio engineers. 

Q. Have you satisfactorily performed the duties of radio 
engineer in your present position ? A. Yes, I have. 

Q. Have you ever been cited by the Federal Communica¬ 
tions Commission for failure to observe the rules of the 
Commission regarding the operations of the station? A. 
No. 
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Q. Have you, or any of your operating staff ever violated 
any of the rules of the Commission pertaining to the opera¬ 
tion of anv class of radio station? A. No. 

* 

Q. Do you personally know Paul R. Heitmever, the ap¬ 
plicant for the proposed radio station in Cheyenne, Wyo¬ 
ming? A. Yes, I do. 

460 Q. Are you familiar with the details of this ap¬ 
plication and the type of station proposed to be in¬ 
stalled ? A. Yes, I am. 

Q. If a construction permit for the proposed station in 
Chevenne is granted by the Federal Communications Com- 
mission, will vou have anv connection with it? A. Yes, I 
will. 

Q. What will this connection be? A. I will be super¬ 
vising engineer for the proposed station in the event the 
construction permit is granted, and the station is licensed. 

Q. Have there been any definite arrangements made by 
yourself and Mr. Heitmever for your employment as super¬ 
vising engineer of the proposed station? A. Yes, I have a 
contract with Mr. Heitmever to act as supervising engineer 
for the proposed station. 

Q. Handing you this instrument, marked for identifica¬ 
tion applicant’s Exhibit IV, I will ask you what that is? A. 
This is a copy of the contract of employment which I signed. 

Mr. Kerr: 

I offer this contract in evidence. 

Mr. Ewing: 

No objection. 

Q. What would be the nature of your duties as super¬ 
vising engineer of the proposed station? A. My duties as 
supervising engineer of the proposed station would be 
complete supervision of the operation of the complete tech¬ 
nical equipment. 

Q. Would you personally be responsible for the design¬ 
ing, constructing, and installation of the proposed trans¬ 
mitter? A. Yes, I will. 

Q. Have you had practical experience in constructing 
broadcasting transmitters? A. Yes, I have. As 

461 stated before, I have completely designed, and con¬ 
structed a new modern high fidelity transmitter, and 
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studio equipment for station KLO, also, I have had consid¬ 
erable experience in designing and making changes on 
transmitters previous to this time. 

Mr. Kerr: 

I offer into evidence applicant’s Exhibit VI., which pur¬ 
ports to be a transmitter designed and constructed by the 
witness for radio station KLO in Ogden, Utah. 

Mr. Ewing: 

No objection. 

Q. Does the transmitter which you constructed for KLO 
conform fullv with the Federal Communications Commis- 
sion specifications? A. Yes, it does. 

Q. Is the KLO transmitter which you designed and con¬ 
structed entirely modern, and does it compare favorably 
to transmitters used by other regional broadcasting sta¬ 
tions? A. Yes, very much so. It is classed as a modern 
High Fidelity Transmitter. 

Q. What do you mean by High Fidelity? A. High Fidel¬ 
ity is a classification of the audio frequency response char¬ 
acteristics of a broadcast transmitter or audio amplifier. 

Q. And does that mean that the High Fidelity transmit¬ 
ter is capable of reproducing a high degree of trueness and 
tone because of the greater frequency range of the music? 
A. Yes, it does. 

Q. What is the audio frequency range of this particular 
transmitter? A. This transmitter is capable of reproduc¬ 
ing audio frequencies ranging from approximately forty 
(40) cycles to approximately eight thousand (8000) to ten 
thousand (10,000) cycles. 

Q. Have you ever had any major difficulties in its opera¬ 
tion? A. I have had no major difficulties with the new 
transmitter. 

Q. Has the transmitter which you constructed and in¬ 
stalled for KLO ever been inspected by the District Radio 
Inspector of the Federal Communications Commission? A. 

Yes, it has. Twice. 

462 Q. In these inspections did the KLO transmitter 

fully meet with the requirements of the Commission 
in regard to construction and performance? A. Yes, it did 
—fully. 
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Q. In all particulars? A. In all particulars. 

Q. Have you drawn circuit and constructional specifica¬ 
tions for the transmitter which you propose to insall in 
Cheyenne? A. Yes, I have. 

Q. Has this circuit diagram been submitted to the Com¬ 
mission? A. Yes, it is on file with the Commission now. 

Q. What arrangements have been made for the purchase 
of the materials necessary to construct the proposed trans¬ 
mitter? A. We have entered into an agreement with the 
Spokane Radio Company of Spokane, Washington, for the 
purchase of the necessary parts and equipment with which 
to build the proposed transmitter. 

Q. How about the studio equipment ? A. Also the studio 
equipment. 

Q. Are standard components being used in the construc¬ 
tion of the proposed transmitter? A. Yes. 

Q. Will the transmitter which you will install in the pro¬ 
posed station in Cheyenne meet with approval of the Com- 
sion in regard to constancy of frequency control? A. Yes, 
it will . 

Q. How will the frequency of the proposed station be 
controlled? A. The frequency of the proposed transmitter 
will be controlled through the use of a piezo-electric crystal, 
mounted in a constant control temperature oven. 

Q. Are you providing any means of checking the fre¬ 
quency of the transmitter against an approved frequency 
monitor? A. Yes. We will install an approved frequency 
monitor. 

463 Q. Will you have any means of making periodical 
checks of the accuracy of this frequency monitor? A. 
Yes. The accuracy of the frequency monitor will be checked 
by a standard frequency monitoring station such as RCA’s 
station at Reyes Point, California. 

Q. How often will these checks be made? A. At least 
once a month. 

Q. If the proposed station is authorized by the Commis¬ 
sion, would it interfere with any existing station operating 
on the 1210 kilocycle frequency? A. No, it would not. 

Q. Are there any other established broadcasting stations 
near Cheyenne operating on 1210 kilocycles? A. The 
closest station is KFOR at Lincoln, Nebraska, and KWTN 
at Watertown, South Dakota, which are both operating 440 
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airline distance from Cheyenne. The mileage separation 
for stations operating on 1210 kilocycles of 250 watt power 
daytime is 100 miles. 

Q. What is the night time separation? A. The night 
time separation is 185 miles for 100 watt stations. 

Q. Are there any other stations on adjacent frequencies 
which, according to the mileage and frequency separations 
recommended bv the Commission would be interfered with 

mt 

by the proposed station? A. There are none. 

Q. What will be the audio frequency range of the pro¬ 
posed transmitter? A. The frequency range of the pro¬ 
posed transmitter would comply with high fidelity require¬ 
ments, being practically flat in frequency over the range 
from forty (40) cycles to ten thousand (10,000) cycles. 

Q. Will the studio audio amplifying apparatus conform 
with the same audio frequence capability of the transmitter? 
A. Yes, it will. 

Q. What is the type of ground system you propose to 
install? A. The ground system will consist of a series 
464 of copper wire radiating from a central location, 
buried beneath the antenna, each of which will be at 
least thirty-five hundredths wave lengths long. There is to 
be at least one hundred of these radials. 

Q. Has a definite site been chosen for the proposed trans¬ 
mitter? A. A definite site has not been chosen for the pro¬ 
posed transmitter. The proposed site is near Hynds and 
Randall Streets in Cheyenne. Upon approval of the con¬ 
struction permit for the proposed station by the Commis¬ 
sion, we will make complete field strength measurements of 
this and other locations, and will apply to the Commission 
for the site selected. 

Q. Is this proposed site in the business area, or is the 
site of the proposed transmitter being located on the out¬ 
skirts of the city? A. No. It is located Northwest of the 
city, practically at the City limits. 

Q. How far from the center of the business district will 
the proposed site be? A. Approximately one and one-half 
miles airline. 

Q. Is this in conformity with the recommendations of the 
Commission as to transmitter sites? A. Yes. For a station 
of the proposed power, the recommended distance of the 
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transmitter from the business center or center of population 
is from one to three miles. 

Q. What is the nature of the terrain surrounding the 
proposed transmitter site? A. The country is practically 
flat, with a slight slope toward the center of the city. There 
are no intervening hills. 

Q. What is the character of the soil at the proposed site? 
A. The soil is a loam with a slight sand content. 

Q. Is this the general character of the soil in the entire 
country surrounding Cheyenne? A. Partially so—yes, al¬ 
though in most other parts, the soil is more gravelly. 

Q. Will the proposed towers for the transmitter be 
lighted and painted to conform with the Department 
465 of Commerce, Airways Divisions’ regulations? A. 

Yes, the towers will be properly lighted and painted 
to conform with the instructions in Bulletin No. 9 of Air¬ 
ways Division. 

Q. What type of building will be the transmitter be housed 
in? A. A suitable structure will be built to house the trans¬ 
mitter and other equipment. 

Q. Have you made provisions for the employment of 
competent operating staff for the proposed station? A. 
Yes. I have made contingent contractural arrangements 
with Richard Beauchamp of Denver, Colorado, who is an 
experienced radio engineer. He has constructed broad¬ 
casting transmitters, has been employed as an operator 
at several stations, and has been employed by KSL in Salt 
Lake City. Mr. Beauchamp will be in charge in my ab¬ 
sence. Also, Mr. S. W. Sturrock of Great Falls, Montana, 

who has been in radio for six and one-half vears. He was 

* 

employed by KFBB at Great Falls for two years. He is a 
licensed broadcast operator. 

Q. Of what will your staff consist? A. Two licensed 
operators, one of whom will be a licensed engineer per¬ 
sonally in charge of maintenance and operation during my 
absence. 

Q. Have you actually hired these men? A. With Mr. 
Beauchamp, contingent upon the proposed station being 
licensed. 

Q. Will you personally be responsible for the operation 
and maintenance of the proposed station? A. Yes, I will 
be. I will personally make periodic inspections at least 
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once, and possibly oftener, each month, to determine the 
operating conditions and to make certain that the equip¬ 
ment is in first class working order and operating accord¬ 
ing to the Commission’s requirements. 

466 W. D’ORR COZZENS 

The foregoing deposition was by me read to the witness 
testifying, and by him pronounced correct, whereupon he, 
at my request, accepted the same, and signed and swore to 
the same before me this 14th day of October, 1935. 

ROBERT B. LAUGHLIN 
(Seal) Notary Public . 

467 Cross-Examination by Mr. Ewing: 

Q. You have been associated with Mr. Heitmeyer for 
sometime Mr. Cozzens? A. I have been associated with 
Mr. Heitmeyer since sometime in February, 1935. 

Q. Did you have any conversation with Mr. Heitmeyer re¬ 
garding Cheyenne prior to the time that he filed his ap¬ 
plication regarding the matter? A. Yes, I drew up the and 
sent in specifications to the Commission for the proposed 
station. 

Q. What induced Mr. Heitmeyer to come over from Utah 
500 miles away to start a radio station here? 

Mr. Kerr: 

Objected to for the reason that the question is immaterial, 
and for the further reason that it calls for the conclusion 
of the witness. A. I knew nothing of the purpose, reason, 
or desires of Mr. Heitmeyer previous to the time he asked 
me to design and help prepare application forms for said 
station. 

Mr. Ewing: (continuing with cross-examination) 

Q. Did he ever tell you that it was a good place to go 
for the advertising business? 

Mr. Kerr: 

Objected to on the grounds that it is improper cross-ex¬ 
amination, and immaterial to the issues joined. A. I did 
not discuss the advantages of advertising with Mr. Heit- 
mever. 
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Mr. Ewing: (continuing with cross-examination) 

Q. But you do know that it was a good place? A. I do. 

Q. Are you a licensed operator? A. I am. 

That is all. 

468 Stipulation waiving signatures of Witnesses 

IT IS HEREBY stipulated and agreed by and between 
the applicant, Paul R. Heitmeyer, acting by and through his 
attorney, Ewing T. Kerr, and The Wyoming Radio Educa¬ 
tion Association, respondent, acting by and through its at¬ 
torney, Orman W. Ewing, that the signatures of the wit¬ 
nesses testifying in the above and foregoing depositions 
may be waived. 

Dated this 15th day of October, A. D. 1935. 

EWING T. KERR 
Attorney for Applicant. 

ORMAN W. EWING for 

PAUL M. SEGAL 
Attorney for Respondent. 

469 The State of Wyoming, 

County of Laramie , ss: 

I, Robert B. Laughlin, a Notary Public within and for 
the above named County and State, do hereby certify that 
Thomas Owen Milligan, Albert D. Walton, Mrs. N. C. Nel¬ 
son, Clyde G. Ross, Walter J. Bradley, Forrest B. McVicar, 
W 7 illiam Andrew Bunten, Rupert L. Champion, Karl 0. 
W 7 eihe, Bruce Porter, A. C. Larson, E. W. Hays, and W. 
D’Orr Cozzens were by me dulv sworn to testifv to the 
truth, the whole truth, and nothing but the truth, and that 
the testimony given by them was taken in shorthand by 
Helen Nolan, and reduced to writing at a later date; that 
said depositions were made by said witnesses in my pres¬ 
ence; that said depositions were taken at the time and place 
specified in the annexed order to take depositions, and com¬ 
pleted on the day specified. 

I do further certify that the foregoing transcript, being 
Pages 1 to 63, inclusive, is a true, correct, and complete 
transcript of the testimony given and proceedings had at the 
time of taking said depositions, and that I am not counsel, 
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attorney, or relative of either party, or otherwise interested 
in the outcome of this matter. 

I do further certify that counsel representing applicant 
and respondent stipulated that the signature of the wit¬ 
nesses called in said cause might he waived. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed mv notarial seal, this 19th dav of October, A. 
D. 1935. 


ROBERT B. LAUGHLIN 

(Seal) • Notary Public . 

My Commission Expires October 29, 1938 

Applicant's Exhibit “A” 


Western Union (08). Recieved at 206 West 16th 

470 St., Cheyenne, Wyo. 1935 Oct 11 PM 2 10 VA 105 40 
DL Collect—Washington DC 11 335P Paul R. Heit- 

meyer—Capitol Hotel Cheyenne Wyo.—You and Educa¬ 
tional Association both take Depositions Monday 14 at 
Cheyenne stop retake your and Cozzens Haller testimony 
at Cheyenne Monday 14 too stop you are not to take 
Cheyenne depositions today see order Commission sent you 
—Clarence C. Dill. 

471 Applicmt’s Exhibit “1” 


Proposed Program Schedule for Cheyenne Radio Station 


7:30 

to 

7:45 

A. 

M. 

7:45 

to 

8:00 

A. 

M. 

8:00 

to 

8:05 

A. 

M. 

8:05 

to 

8:15 

A. 

M. 

8:15 

to 

8:30 

A. 

M. 

8:30 

to 

8:45 

A. 

M. 

8:45 

to 

9:00 

A. 

M. 

9:00 

to 

9:05 

A. 

M. 

9:05 

to 

9:15 

A. 

M. 

9:15 

to 

9:30 

A. 

M. 

9:30 

to 

9:45 

A. 

M. 

9:45 

to 

10:00 

A. 

M. 


U. S. Naval Band (R) 

Devotional Services 
I. N. S. News 
Hawaiian Melodies (R) 
Transcribed Program (Standard) 
Borah Minnevitcli and His Har¬ 
monica Rascals (R) 

Transcribed Program (McGregor- 
Sollie) 

I. N. S. News 

Mischa Elman—Violin Solos. (R) 
Paul Whiteman’s Orchestra (R) 
Transcribed Program (Standard) 
Transcribed program McGregor- 
Sollie) 
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10:00 to 10:05 A. M. 
10:05 to 10:15 A. M. 
10 :1b to 10:30 A. M. 
10:30 to 11:00 A. M. 

11:00 to 11:05 A. M. 
11:05 to 11:15 A. M. 
11 :1b to 11:30 A. M. 
11:30 to 11:45 A. M. 
11:45 to 12:00 Noon 

12:00 to 12:05 P. M. 
12:05 to 12:10 P. M. 


12:10 to 12:15 P. M. 
12:15 to 12:30 P. M. 
12:30 to 12:45 P. M. 
12:45 to 1:00 P. M. 
1:00 to 1:05 P. M. 
1:05 to 1:30 P. M. 
1:30 to 1:45 P. M. 
1:45 to 2:00 P. M. 

2:00 to 2:05 P. M. 

472 page two (2) 

2:05 to 2:15 P. M. 
2:15 to 2:30 P. M. 
2:30 to 2:45 P. M. 
2:45 to 3:00 P. M. 
3:00 to 3:05 P. M. 
3:05 to 3:15 P. M. 
3:15 to 3:30 P. M. 

3:30 to 3:45 P. M. 

3:45 to 4:00 P. M. 
4:00 to 4:05 P. M. 
4:05 to 4:15 P. M. 
4:15 to 4:30 P. M. 
4:30 to 4:45 P. M. 


I. N. S. News 
Nelson Eddy—songs. 

News of Cheyenne Women’s Clubs. 
Modern Homemaker (home eco¬ 
nomics, etc.) 

I. N. S. News 

Bing Crosby—Popular Songs (R) 
Transcribed program (Standard) 
Ozzie Nelson’s orchestra (R) 
Transcribed Program (McGregor- 
Sollie) 

I. N. S. News 

Weather reports and forecasts, mar¬ 
ket news and live stock quota¬ 
tions 

Police Bulletins 
Ranch Boys (R) 

Henry King and his Orchestra (R) 
Transcribed program (Standard) 

I. N. S. News 

Cheyenne Luncheon Club Broadcast 
Ruth Etting—popular Songs (R) 
Transcribed program (McGregor- 
Sollie) 

I. N. S. News 


Light Opera Selections (R) 

Rudy Vallee’s Orchestra (R) 
Transcribed Program (Standard) 
Mills Brothers (R) 

I. N. S. News 

Wayne King and his Orchestra 
Transcribed Program (McGregor- 
Sollie) 

Boswell Sisters (Popular Songs) 
(R) 

Concert music (R) 

I. N. S. News 

Instrumental Specialties (R) 
Transcribed Program (Standard) 
Educational Talk (Library) 


PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 229 


4:45 to 5:00 P. M. 
5:00 to 5:05 P. M. 
5:05 to 5 :1b P. M. 
5:15 to 5:30 P. M. 
5:30 to 5:45 P. M. 

5:45 to 6:00 P. M. 
6:00 to 6:05 P. M. 
6:05 to 6:15 P. M. 
6:15 to 6:30 P. M. 
6:30 to 6:45 P. M. 
6:45 to 7:00 P. M. 

7:00 to 7:05 P. M. 
7:05 to 7:15 P. M. 
7:15 to 7:45 P. M. 
7:45 to 8:00 P. M. 

8:00 to 8:05 P. M. 
8:05 to 8:30 P. M. 

8:30 to 8:45 P. M. 
8:45 to 9:00 P. M. 
9:00 to 9 :0b P. M. 
9:05 to 9:30 P. M. 

9:30 to 9:45 P. M. 
473 page three (3) 
9:45 to 10:00 P. M. 

10:00 to 10:05 P. M. 
10:05 to 10:15 P. M. 
10:15 to 10:30 P. M. 

10:30 to 10:45 P. M. 
10:45 to 11:00 P. M. 

11:00 to 11:05 P.M. 
11:05 to 11:15 P. M. 


Waring’s Pennsylvanians (R) 

I. N. S. News 

Mae Questel—Children’s Songs (R) 
Children’s Program—local talent. 
Transcribed program (McGregor- 
Sollie) 

Richard Crooks—Songs—(R) 

I. N. S. News 

Eddie Duchin’s Orchestra (R) 
Connie Boswell—songs 
George Olson’s Music (R) 
Transcribed Program (McGregor- 
Sollie) 

I. N. S. News 

Musical Comedy Selections (R) 
High School Program 
Transcribed Program (McGregor- 
Sollie) 

I. N. S. News 

Concert featuring the Philomelian 
Club 

Transcribed Program (Standard) 
Studio Concert—Local 
I. N. S. News 

2nd U. S. Infantrv Band Concert. 

Dramatic program 
Transcribed (McGregor-Sollie) 


Club Araby Dance Orchestra—re¬ 
mote 

I. N. S. News 

Anson Weeks’ Orchestra (R) 

Organ Reveries—Transcribed (Mc¬ 
Gregor-Sollie) 

Revelers Male Quartet (R) 

La Plaza Dance Orchestra—remote 

I. N. S. News 

Transcribed Dance Music (Stand¬ 
ard) 
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11:15 to 11:30 P. M. Transcribed Dance Music (Mc- 

Gregor-Sollie) 

11:30 P. M. Silent 

Note: Among the various types of local programs would 
be professional and amateur musical presentations and 
dramatic productions: Boy Scout programs; health talks 
arranged and presented by the Public Health Office; a Sat¬ 
urday evening broadcast of Church News; weekly talks by 
the Postmaster; broadcasts from the State Capitol over a 
direct line to be installed there, and broadcasts of various 

other local affairs as thev occur. 

* 

474 Applicant’s Exhibit il ll” 

Option Agreement 

This Option Agreement, made and entered into this 14th 
day of October, A. D. 1935, by and between Capitol Avenue 
Theatre Company, a corporation organized and existing 
under and by virtue of the laws of the State of Wyoming, 
and Paul R. Heitmever, 

WITNESSETH: 

That for and in consideration of the sum of One Dollar 
in hand paid by the said Paul R. Heitmever to the Capitol 
Avenue Theatre Company, receipt of which is hereby 
acknowledged, the Capitol Avenue Theatre Company here¬ 
by gives the said Paul R. Heitmever an option for thirty 
(30) days for a lease upon the basement room located under 
the lobby of the Paramount Theatre, 1609 Capitol Avenue, 
Cheyenne, Wyoming, said lease to be for a term of one year 
at a monthly rental of One Hundred Dollars ($100.00) the 
said Paul R. Heitmever to make all repairs and alterations 
necessary for the use of said premises as a radio broad¬ 
casting station and said premises to be used for that and 
no other purposes, said Paul R. Heitmever to furnish heat, 
light, electric energy and water. 

This option shall expire on the 14th day of November, 
1935, unless on or prior to said date said Paul R. Heit- 
meyer shall have exercised the same in writing. 

Dated at Cheyenne, Wvoming, this 14th dav of October, 
1935. 

Capitol Avenue Theatre Company, 

By WALTER J. BRADLEY 

President 
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486 Applicant’s Exhibit “V” 

Order for Broadcasting 

Advertiser hereby agrees to lease facilities of (Cheyenne 
Broadcasting Station) as follows: 15-minute daily pro¬ 
grams, to be broadcast daily starting on or within 30 days 
after the completion of said radio station, and continuing 
till forbid. It is agreed by advertiser that the above service 
will be paid for at the rate of $70.00, plus any additional 
charges for talent or remote control facilities which might 
be authorized by advertiser. 

IT IS UNDERSTOOD that this order for broadcast¬ 
ing is contingent upon a radio station broadcasting license 
being granted by the Federal Communications Commission 
to the undersigned Paul R. Heitmeyer. 

THIS AGREEMENT, subject to all Federal, State, and 

Municipal regulations, made effective this . day of 

., 1935. 

Advertiser A. C. LARSON 

L. F. HALLER 

Station Representative 

Accepted by.. 

Proposed licensee of Cheyenne 
Broadcasting Station. 

488 Federal Communications Commission 

Oct 21 1935 

Received 1st Mail Mail and Files 

In Re Application of Paul R. Heitmeyer, 

Dated 3-25-35 
For Construction Permit 
Class of Service Broadcast 
Class of Station Broadcast 
Location Cheyenne, Wyoming 
Operating Assignment Specified 
Frequency 1210 kc 
Power 100 w. 250 w LS 
Hours of Operation Unlimited time. 

File No. B5-p-490 
Docket No. 3161 

Deposition 

Pursuant to order by the Federal Communications Com¬ 
mission, dated September 28, 1935, to take depositions in 
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the matter of application of Paul R. Heitmeyer, Cheyenne, 
Wyoming, said matter coming on regularly for hearing, 
the said Paul R. Heitmeyer appearing in person and by 
his attorney, Allen S. Tingey; the respondent, The Wyo¬ 
ming Radio Educational Association, appearing by and 
through Lester G. Baker, and his attorney, Paul M. Segal, 
represented by Orman Ewing. 

The applicant was present in person, and was represented 
in the taking of the following deposition by Allen S. Tingey, 
his attorney. The taking of said deposition commenced at 
10:00 A. M. October 10, 1935, in the Kiesel Building, Ogden, 
Weber County, Utah, before Harold F. Gale, Notary 
Public of Ogden, Weber County, Utah, the Examiner named 
in said order. 


Deposition of Louis F. Haller, taken before Harold F. 
Gale, a Notary Public, within and for the country of Weber, 
state of Utah, pursuant to the said order to take depositions 
to be used on behalf of the applicant, Paul R. Heitmeyer, in 
the matter of his application, now pending before the 
Federal Communications Commission, at Washington, D. C. 


489 Louis F. Haller, called as a witness in behalf of the 
Applicant, being first duly cautioned and sworn be¬ 
fore a Notary Public, to testify the truth, the whole truth, 
and nothing but the truth, testified as follows: 

Upon Direct Examination by Mr . Allen S. Tingey 

Q. What is your name? A. Louis F. Haller. 

Q. Where do you live? A. 2368 Monroe Avenue, Ogden, 
Utah. 

Q. What is your occupation? A. I am the Commercial 
Manager of Radio Station KLO, Ogden. 

Q. How long have you held that position? A. Since the 
first of March, of this year, 1935. 

Q. What has been your position prior to your employment 
at KLO? A. Two years prior to my present position, I had 
been National Advertising Manager for daily newspapers 
and prior to that had been engaged in newspaper work, in 
advertising capacities. 
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Q. How long have you been engaged in the advertising 
business? A. About 10 years. 

Q. Have you ever lived in Cheyenne, Wyoming? If so, 
how long ? A. I lived in Cheyenne about a year and a half. 

Q. When were you last in Cheyenne ? A. About a month 
ago. 

Q. Have you ever made an investigation to determine 
the conditions of radio reception in Cheyenne? A. Yes, I 
checked the radio reception on my last trip there. 
490 Q. That was about a month ago? A. Yes. 

Q. Did you conduct this yourself? A. Yes, I did. 

Q. Were you able to receive any outside stations during 
the day or evening, or both? A. While checking reception, 
I visited in the homes of friends at different points through 
the city of Cheyenne, and during the day time I listened to 
station KOA, Denver, which was received quite readily in 
the daytime in the homes where I checked, but it faded at 
night. 

Q. Did it fade at intervals frequent enough so as to dis¬ 
turb reception? A. Of course a fading signal would dis¬ 
turb any program. 

Q. Were you able to get any other station other than 
KOA? A. Yes, I did. However, the other stations were 
not received with sufficient volume to over-ride local inter¬ 
ference. 

Q. What observation, if any, did your friends make con¬ 
cerning radio reception? A. They said they would like to 
listen to more than one station and one type of program. 

Q. Was that the general opinion of the people with whom 
you talked? A. Yes. 

Q. Did you pick out any particular points in the city from 
which you made your checks? A. Yes, I checked in the 
homes of friends near 23rd and Van Lennen, 28th and 
Carey and also in the district known as the 4 ‘South Side,” 
and also in business houses in the downtown district. 

Q. Did you check radio reception on various days and at 
various times both day and evenings? A. Yes. 

Q. Well, now, can you describe the day time reception you 
observed or have you covered that pretty well? A. I believe 
I have covered that. 

Q. Did you notice any difference in the evening reception? 
A. Yes, The KOA signal faded. 
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Q. Is fading always more noticeable at night? A. 
491 Yes. 

Q. How long were you in Cheyenne? A. I spent 
four days there. 

Q . Did vou form anv conclusions of your own, from vour 
observations, regarding the need for local broadcasting 
facilities in Cheyenne? A. Yes, I did. 

Q. What conclusions did you form? A. It is my opinion 
that Cheyenne is outside the primary service area of any 
existing radio station, and that a local station is needed to 
provide a variety of entertainment. 

Q. Do you personally know Paul R. Heitmeyer? Do you 
understand he is the applicant for a proposed broadcasting 
station in Cheyenne? A. Yes, I know Paul R. Heitmeyer, 
and I understand he is an applicant for a proposed broad¬ 
casting station. 

Q. Will you be connected with the proposed station in 
the event the request is granted? A. Yes. 

Q. What will that connection be ? A. I will be the assis¬ 
tant manager, in charge of advertising, the advertising 
sales staff and will have charge of the advertising prepara¬ 
tion and production. 

Q. Have you made definite arrangements with Mr. Heit¬ 
meyer? A. Yes, I have signed a contract to perform the 
duties just outlined? 

Q. Mr. Haller, are you acquainted with any of the busi¬ 
ness men in Cheyenne? A. Yes, I know quite a number of 
business men in the city. 

Q. Were you able to discuss the question of a proposed 
station with them? A. I have with a number of them. 

Q. Did you find them unfavorable or favorable to a radio 
station in Cheyenne? A. They were favorable to the con¬ 
struction of a local station. 

Q. What has been your experience in radio work in 
qualifying you for the assistant manager of a radio sta¬ 
tion? What are your qualifications? A. I have been em¬ 
ployed by the radio station in Ogden for nearly one year. 
I went to the station on the first of the year, 1935, and was 
made commercial manager on the first of March, 1935. 

Q. W 7 hat have been your specific duties while employed by 
radio station KLO? A. I have been in charge of 
492 advertising since the first of March, and have had 
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charge of the advertising sales and staff and the prep¬ 
aration and production of advertising material for the 
air. 

Q. When you went there in March, did you make a sur¬ 
vey of the advertising accounts of KLO? A. Naturally, 
that followed as part of my duties. 

Q. What amount of advertising was KLO getting when 
you assumed charge of the advertising in March? A. Well, 
in checking the business for the previous month before I as¬ 
sumed the position of commercial manager, I found there 
were eighteen active advertisers using the station for ad¬ 
vertising purposes and they were spending about $400.00 
per month with the station for advertising. 

Q. What has been the amount of the increase? Just 
answer in approximate figures. A. Within two months the 
number of active accounts was increased to 113 and their 
business brought the station revenue in excess of two thou¬ 
sand dollars. At the present time the revenue is between 
$2,800. and $3000. per month. 

Q. What steps did you take to bring about the increase 
in the volume of business on the station? A. The first 
necessary step was to adjust the advertising rates by lower¬ 
ing the rates previously charged to put them in line with 
the expectations of the advertisers with respect to the poten¬ 
tial trade in the area covered by KLO. That, I think, was 
the most necessary step. Also, to produce better adver¬ 
tising programs, the announcers who produced the adver¬ 
tising on the air were schooled in the proper handling of ad¬ 
vertising in special classes conducted for this purpose at the 
station. All of which contributed to improve the quality of 
the advertising on the station, and make it more effective 
for the advertiser. 

Q. Did you do all the selling? A. No. I employed one 
man. 

Q. Were you two able to bring in this total increase? A. 
Yes. 

Q. Do you know whether the station was able to operate 
at a profit by reason of this increase in business? A. 
493 Yes, the station was able to show a substantial profit 
as a result of this increase. 

Q. In the event that Mr. Heitmeyer’s application is 
granted and the proposed station is established in Chey- 
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enne, will you be in any way connected with KLO ? Or will 
you devote all your time to the operation of the Cheyenne 
station? A. No, I will devote full time to the Cheyenne 
station. 

Q. How many salesman will be necessary for the solicita¬ 
tion of local advertising? A. One man in connection with 
my own efforts will be sufficient. 

Q. Is there a man available? A. Yes, I have made ar¬ 
rangements for a man. 

Q. What is his name? A. Maurice Schooff. 

Q. Is he an experienced advertising man? A. Yes, he 
has had a number of years in newspaper work, quite a 
little of which has been advertising experience and also some 
experience in selling radio advertising. 

Q. Are there sufficient active and potential advertisers 
in Cheyenne to insure adequate advertising support of the 
proposed station? A. In answering that question, I would 
like to quote from an industrial survey of Wyoming, com¬ 
piled by Cheyenne Chamber of Commerce. I will quote 
from page 22, the figures taken from the 1933 census of re¬ 
tail distribution, Department of Commerce, Bureau of Cen¬ 
sus, which show that there were 277 retail stores in the city 
of Cheyenne; made up of food stores, eating places, farm¬ 
ers’ supplies, general merchandise, apparel, automotive, fill¬ 
ing stations, furniture, lumber, hardware, drug stores, and 
other incidental business houses. 

Q . Now have vou anv wav of determining what the 
volume of retail sales of those business would be in a normal 
year? A. Quoting from the same industrial survey and the 
same page and the same census for 1933, the net sales 
volume of these 277 stores was $7,354,000.00 

Q. Are you in a position to make any comparison of 1935 
business with previous conditions in Cheyenne in respect to 
volume of retail sales? A. In my personal survey 
494 which included contacting a number of business men, 
I directly asked the question as to how the business 
conditions of 1935 compared with previous years. The 
answer all indicated an improved condition in 1935. They 
gave as the reasons for this increase: improved conditions 
in the Railroad Industry and resulting in employment of 
additional men; I believe that the statement was made that 
93 new homes are being built in Cheyenne this year; the 
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employment of more men at the local airport; an increase 
in the population of Cheyenne from 17,361 in 1930 to an 
estimated 23,000 at the present time. From these increases 
it is their estimate that at the present time the retail volume 
of business in Cheyenne would be in the neighborhood of 
$9,000,000. 

Q. Have you made a personal investigation of the radio 
business potentialities in Cheyenne and the possibility of 
getting advertising contracts signed up? A. Yes, I did. I 
made a personal investigation. 

A. How did you make this investigation? A. I person¬ 
ally talked to representative merchants in practically all 
lines of business. 

Q. Have you kept a record of their individul names? A. 
No, I did not keep a transcript of all my conversations. 

Q. Did you contact all the Cheyenne local advertisers? 
A. No, that was impossible but I contacted a representa¬ 
tive group of all businesses. 

Q. Did you make any attempt to secure contracts—I pre¬ 
sume tentative contracts? A. No. I made not attempt to 
secure contracts, but merely asked their opinion of the use 
of radio for advertising. 

Q. What was their reaction to that question? A. Quite 
a number of Cheyenne merchants agreed to use time on the 
proposed station if, and when, it is installed. 

Q. What type of radio program service did they indicate 
they would consider using? A. Some indicated a prefer¬ 
ence for spot announcement service, while others indicated 
preference for formal time entertaining programs. 

Q. In these conversations, with these local merchants, 
were there any of them who indicated a willingness to use 
programs consisting of local talent? A. Yes, several 
495 merchants a^'^d about the possibilities of using local 
talent on th j programs and how it could be worked 

out. 

Q. Have you formed an estimate of the revenue per month 
that you could obtain over the proposed station from local 
merchants? A. Yes, I have estimated that the merchants 
with whom I talked would probably spend within the neigh¬ 
borhood of $2100 a month. 

Q. Have you established a definite schedule of rates for 
the proposed station? A. Yes. 
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Q. Did you discuss the rates with the business men con¬ 
tacted? A. Yes, they wanted to know what the cost of radio 
advertising would be. 

Q. Can you give us some idea of the amount of business 
it will be possible to procure for the proposed station? A. 
I would answer that with an average figure. You under¬ 
stand that advertising accounts are subject to seasonal in¬ 
fluences, however, it is my opinion that the average should 
run over $3,000.00 per month. 

Q. I think you told me that you have prepared a pro¬ 
posed schedule of rates, can you tell me what those rates 
will be? A. The 100 word spot announcement will sell on 
the basis of 30 announcements per month for $25.00; it will 
be possible to buy five 100-word announcements daily for 
$93.75 per month; and 15-minute programs daily by the 
month will be sold for $70.00 per month. All other rates 
will be in proportion. 

Q. How do these rates compare, if you know’, Mr. Haller, 
wfith newspaper advertising and other advertising rates 
in Cheyenne at the present time? A. Using $.60 per inch 
as a basis, these rates would be far low r er than those charged 
by other advertising mediums in Cheyenne in proportion 
to the advertising rendered. 

Q. If you assume that your rates will be lov’er, how can 
you manage to operate successfully? A. Rates of that 
nature are in proportion to the advertising service ren¬ 
dered, and w’ill attract sufficient volume of advertising to in¬ 
sure profitable operation. 

Q. Does it cost as much to operate a low T -powered 
496 station as it does to operate a high-powered station? 

A. No, certainly not. 

7 » 

Q. Did you discuss the present advertising cost in 
Cheyenne with any of the merchants? A. Yes. 

Q. Give me some of their reactions. A. In a few’ cases 
w’here the types of business need daily institutional adver¬ 
tising, it was stated that the cost of such daily advertising 
in the present advertising media is prohibitive. 

Q. Did you find any of the merchants using Radio Adver¬ 
tising? A. No, I didn’t. 

Q. Would it be possible for the merchants of Cheyenne to 
buy radio advertising, and w’ould it be feasible? A. Yes, 
it would be possible for them to buy advertising on KOA 
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in Denver, but it would not be feasible, because the price of 
advertising on the Denver station is too high in prportion 
to the amount of useable circulation obtained. It would be 
necessary to pay for circulation covering all of the Denver 
trade area in order to receive the useable circulation in the 
Cheyenne area. 

Q. Is there any particular reason why Cheyenne business 
men need local radio facilities for advertising purposes? 
A. Yes. The advertising of competitive firms in Denver, 
Colorado is carried into Cheyenne over station KOA, Den¬ 
ver. The excellent highways, and short distance between 
the towns of Cheyenne and Denver contribute to shoppers in 
the Cheyenne trade area responding to Denver Firms, radio- 
advertised values, and this results in the loss of business to 
Cheyenne merchants. Yet they cannot meet the competitive 
radio advertising with radio advertising, because the rates 
would not permit. I will quote an example: The lowest pos¬ 
sible rate that I know of for Radio Advertising in Denver, is 
on KLZ, where one 50 word announcement on a group pro¬ 
gram in the early morning w T ould cost $4.00. The regular 
class or daytime rates on KLZ for 50 word announce¬ 
ments is $7.50 per announcement, and the regular class “A” 
or evening rate is $15.00 per announcement. The Cheyenne 
merchants would not be justified in paying such a 
497 price for the usable coverage offered by the Denver 
station in the Cheyenne trade area. 

Q. Then assuming that the license is granted for the pro¬ 
posed station in Cheyenne, is it your opinion that the station 
would be a benefit to the Cheyenne Advertisers? A. Yes, 
in my opinion it would be a great benefit as a means of 
carrying needed advertising and entertainment. It would 
make available a local medium to carry every day institu¬ 
tional advertising and also give the Cheyenne merchants an 
opportunity to meet with radio, the competitive radio ad¬ 
vertising of Denver merchants. 

Finish 

Cross-Examination 

Q. Did you say, Mr. Haller, that your rates would be 
$70.00 per month for a 15 minute program daily? A. Yes, 
that is right. 
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Q. How long a contract would be necessary to obtain that 
rate? A. That rate is for open time or a one-month con¬ 
tract. 

Q. The book you quoted from was compiled by the 
Cheyenne Chamber of Commerce? A. Yes, but the quota¬ 
tions are from the 1933 Census of Retail Distribution, De¬ 
partment of Commerce, Bureau of Census, Washington, 
D. C. 

Q. Mr. Haller, are you interested in Mr. Heitmeyer’s ap¬ 
plication for the proposed station in Cheyenne? A. I am 
not, except that I have a contract to be the assistant man¬ 
ager of the proposed station in Cheyenne. 

Q. Will you have any financial interest in the company? 
A. None whatever. 

Q. You said you lived in Cheyenne at one time,—how long 
ago? A. I lived there in 1927 and 1928. 

Q. How long have you been living in Ogden? A. A year 
and nine months to be exact. 

Q. Did you previously work for the Standard Examiner? 
A. I came to Ogden as the national advertising 
498 manager for a new daily newspaper. I worked for 
them until they closed. Following the close of that 
paper, I worked for the Standard Examiner until the close 
of 1934. 

Q. In the advertising department? A. Yes. 

Q. Then you have had considerable experience in the ad¬ 
vertising business ? A. I have been in the newspaper busi¬ 
ness since I was 14 years old and have devoted the past ten 
years to the advertising business. 

Q. Did you go from the Standard Examiner to KLO, or 
did you go somewhere else? A. No, I did not go anywhere 
else in the meantime. 

END 

LOUIS HALLER 

The foregoing deposition was by me read to the witness 
testifying, and by him pronounced correct, whereupon he, 
at my request, accepted the same, and signed and swore to 
the same before me this 18th day of October, 1935. 

H. F. GALE 

Notary Public, Ogden , Utah 


(Seal) 
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499 Rate Structure of Cheyenne Broadcasting Station 
1. General Advertising: 

(a) Rates for Station Time: 

1-12 ti. 13-25 ti. 26-51 ti. 52-100 ti. 


1 hour.$35.00 $31.50 $28.00 $24.50 

y 2 hour. 21.00 18.90 16.80 14.70 

% hour. 6.30 5.67 5.04 4.41 

% 


(b) 

Monthlv Rates for Station Time: 


Alternate Days 

Daily 


15 ti. in 1 mo. 

30 ti. in 1 mo. 

1 hour ... 


$200.00 per month 

Vi hour ... 


120.00 per month 

% hour ... 

. 40.00 per month 

70.00 per month 

5 minutes 

. 24.00 per month 

40.00 per month 

* Rates under paragraphs (a) and (b) include phonograph 
records; if live talent or transcriptions are used, charge is 
extra covering exact cost of program material. 

2. Announcement Advertising: 


(a) 

Spot Announcement Rates: 



1-12 ti. 13-25 ti. 

26-51 ti. 52-100 ti. 

100 words 


$2.00 $1.75 

50 words 

. 1.50 1.35 

1.25 1.05 

(b) 

Monthly Announcement Rates: 

100 words 


.. $25.00 per month 

100 words 


.. 45.00 per month 

100 words 


.. 63.00 per month 

100 words 


.. 80.00 per month 

100 words 

.5 dailv. 

.. 93.75 per month 


Docket No. 3161 


App Exhibit 1 

Hearing before Federal Communications Commission 
10-29-35 Ward Paul, Official Reporters. 






















242 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 


500 Itemization of Costs of Cheyenne Station 


Building of transmitter and speech imput 

apparatus .$2250.00 

Antenna and Ground System. 1150.00 

Building for transmitter . 1200.00 

Land . 800.00 

Studio construction. 1150.00 

Studio speech apparatus. 350.00 

Office and Studio equipment. 400.00 

Record library . 600.00 

Total Costs .$8890.00 

Estimated Monthly Operating Costs 

Salaries .$ 850.00 

Assistant Manager (Advertising) ... .$150.00 

Salesman . 115.00 

Program Manager. 135.00 

Engineer-Operator . 135.00 

Two announcer-operators . 230.00 

Hostess. 65.00 

Ascap (Estimated) . 125.00 

Transcriptions (Standard and McGregor Sollie) .. 150.00 

News . 100.00 

Rent . 100.00 

Power and Transmitter Maintenance. 75.00 

Miscellaneous Office Expense. 50.00 

Records . 25.00 

Miscellaneous . 50.00 

Total Estimated Operating Costs.$1525.00 

Endorsed: Docket No. 3161 App Exhibit 2 Hearing be¬ 
fore Federal Communications Commission 10-29-35 Ward 
& Paul, Official Reporters 
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October 23, 1935 

Mr. A. L. Glasman, 

Ogden, Utah. 

Mv dear Abe: 

•r 

I wish to acknowledge your letter of October 22nd and at 
the same time tell you how sincerely I appreciate your ex- 
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pression of confidence in me and what I am trying to do. 
Your assistance in making available $40,000 in ready cash 
will make it possible for me to finance either or both of the 
proposed Salt Lake City and Cheyenne stations in a 
thoroughly adequate fashion and will insure their opera¬ 
tion on the highest possible program standards, after they 
are once on the air. 

Now to review and confirm our own arrangements: With 
the authority of the Federal Communications Commission 
when the stations are licensed and in operation. I will 
form a corporation for each station and with the approval 
of the Commission the license of each station will be trans¬ 
ferred to that corporation. 

I am to hold 51 per cent of the stock in each corporation 
and your share of stock will be 49 per cent. This will re¬ 
pay you for the $40,000 you have given me, in the event I do 
not repay the full $40,000 with 6% interest within five 
years. If I do repay the full $40,000 with 6% interest, 
within five years, then I will personally hold all the stock 
of the above mentioned corporation. 

While we have had no actual contract other than our 
verbal understanding regarding this matter, this letter, I 
believe, will serve as a contractual record of my acceptance 
of the terms of your loan. 

Sincerely yours, 

Endorsed: Docket No. 2980 App Exhibit 5 Hearing 
before Federal Communications Commission 10-28-35 
Ward & Paul, Official Reporters 
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The Ogden Standard Examiner 

Established 1870 

Ogden, Utah 

October 22nd, 1935. 

Paul R. Heitmeyer, 

Dear Paul: 

Subject to our former conversations and oral agreement, 
I have established a deposit of Forty Thousand Dollars 
($40,000.00) at the Commercial Security Bank, as appears 
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from enclosed deposit book issued and certificate executed 
by the Bank, in your name, for the purpose of building, 
operating and maintaining radio broadcast stations in Salt 
Lake City, Utah and Cheyenne, Wyoming. 

For the purposes of my files and benefit of the auditor, 
please acknowledge receipt of this letter, also briefly out¬ 
line our agreement and understandings. 

Good Luck and God Speed. 

Sincerely vours, 

(Signed) A. L. Glasmann 

Endorsed: Docket No 2980 App Exhibit 5-A Hearing 
before Federal Communications Commission 10-28-35 
Ward & Paul, Official Reporters 
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LIST OF PENDING APPLICATIONS 

FROM WYOMING 

File No. 

Sta. & Loc. Freq. kc 

Power 

Time 

Quo. Chg. 

Misc. 

5-P-B-3304 

New 1210 

100 w 

Uni. 

+40.1 +0.1 



Cheyenne 





B5-P-238 

New 1210 

100 w 

Uni. 

+0.1 +0.1 



Rock Springs 





B5-P-490 

New 1210 

100 w N 

Uni. 




Cheyenne 

250 w D 




B5-P-363 

New 1500 

100 w 

Uni. 




Rock Springs 





B5-ML-190 

KDFN Chg. 780 

500 w 

Uni. 


Req. fac. KGHL 


Casper 





B5-P-320 

New Chg. 630 

500 w N 

Uni. 

+0.3 +0.5 

Req. cons. par. 6 


Cheyenne 

1 kw D 





Endorsed: Docket No 2922 3161 Com Exhibit 1 Hear¬ 
ing before Federal Communications Commission 10-30-35 
Ward & Paul, Official Reporters 

This report is not final but is subject to approval, 
511 modification or rejection by the Commission. 

The parties to the proceedings have fifteen days, 
with the exception of those from the Fifth Zone who have 
twenty days, in which to file objections or exceptions, if 
any, to the report. 
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Federal Communications Commission 15368 

Washington, D. C. 

Examiner’s Report No. 1-173. 

In Re Application of Paul R. Heitmeyer, 

Cheyenne, Wyoming 
For Construction Permit. 

Requested Assignment 
Frequency 1210 kc 
Power 100 watts, 250 watts-LS 
Hours of Operation Unlimited. 

Docket No. 3161 


Wyoming Radio Educationl Association, 

Cheyenne, Wyoming 
For Construction Permit 
Requested Assignment 
Frequency 630 kc 
Power 500 watts, 1 KW-LS 
Hours of Operation Unlimited 
Docket No. 2922 

Report of P. W. Seward , Examiner 

The above entitled matters were consolidated for hearing 
and heard October 29 and 30, 1935. 

Appearances: 

Clarence C. Dill and J. W. Gum on behalf of appli¬ 
cant, Paul R. Heitmeyer. 

Orman W. Ewing and George S. Smith on behalf of 
applicant, Wyoming Radio Educational Associa¬ 
tion. 

512 Horace L. Lohnes and E. D. Johnston on behalf of 
Station KTFI. 

Tyler Berry on behalf of the Commission. 

Preliminary Statement 
In re: Paul R. Heitmeyer, Docket No. 3161 

This is an application of Paul R. Heitmeyer of Ogden, 
Utah, for a construction permit to erect and place in opera- 


246 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 


tion a new radio station at Cheyenne, Wyoming, on a fre¬ 
quency of 1210 kilocycles with power of 100 watts night, 
250 watts to local sunset, unlimited time. This applica¬ 
tion was designated for hearing to determine the issues set 
out in the Bill of Particulars. 

Statement of Facts 

Paul R. Heitmeyer, the applicant herein, is a native born 
American citizen. He has been actively engaged in radio 
broadcasting for approximately fifteen years and has been 
connected with the operation of many radio stations in 
various capacities—technical operator, announcer, pro¬ 
gram manager and manager. He is at this time the man¬ 
ager of radio station KLO at Ogden, Utah. If this applica¬ 
tion is granted, the applicant will retain his connection with 
radio station KLO in a supervisory capacity. 

The applicant has on deposit the sum of $20,000.00, which 
he borrowed from A. L. Glassman of Ogden, Utah. Mr. 
Glassman is the principal stockholder in the Interstate 
Broadcasting Corporation, the owner and licensee of radio 
station KLO at Ogden. He is also publisher of the Oregon 
Standard Examiner and is interested in other lines of busi¬ 
ness. The $20,000.00 was borrowed by the applicant without 
giving any collateral of any kind, and with the understand¬ 
ing that he has five years within which to repay the full 
amount, together with 6% interest thereon from date until 
paid, with a provision that in the event the applicant is un¬ 
able to repay the money within the time specified he will 
cause a corporation to be formed and make application to 
this Commission for permission to transfer the license of the 
station to said corporation. If and when said corporation is 
formed, the applicant will hold 51% of the stock and A. L. 
Glassman will receive 49% in lieu of the repayment of the 
loan of $20,000.00. Sale of stock in the proposed corpora¬ 
tion is not contemplated. The entire agreement concerning 
this loan is shown in a letter dated October 22, 1935, signed 
by A. L. Glassman, and a letter dated October 23, 1935, 
signed by the applicant herein. These letters were offered 
and received in evidence and were marked Applicant’s Ex¬ 
hibits 5 and 5A in Docket No. 2980, and bv reference made 

7 v 

a part of this record. 
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At the time this application was filed the applicant had 
personal property valued at approximately $2,500.00, and 
stock in radio station KLO of $4,000.00 

In the event this application be granted it is the 
513 intention of the applicant to employ qualified and ex¬ 
perienced employees for the various positions to in¬ 
sure the proper operation of the station. 

A survey conducted by the applicant, and by a witness at 
the expense and request of the applicant, concerning the 
possible advertising support which might be secured for a 
radio station in Cheyenne, Wyoming, showed the following 
results: That there are approximately 275 retail stores 
which sell the various lines of merchandise in Cheyenne, 
and it is estimated that for the year 1933 the total volume 
of business for these merchants amounted to approximately 
seven million dollars. A further estimate is made that since 
general business conditions have improved materially the 
volume of business for 1935 would closely approach nine 
million dollars. 

The advertising rates proposed by the applicant would be 
$25.00 per month for thirty 100-word spot announcements, 
$93.75 per month for 100-word spot announcements five 
times a day, or fifteen minute daily program on a monthly 
basis for $70.00. It is claimed this will place radio adver¬ 
tising within reach of the medium and small merchant who 
does not at this time have an opportunity to secure this 
class of advertising. It is contended the local merchants 
need such advertising in order to combat the competition 
of the Denver merchants who advertise over the Denver 
radio stations. The local merchants in Cheyenne cannot af¬ 
ford to pay the high advertising rates demanded by the 
Denver stations just to secure coverage in their local trade 
territory. Such rates would be prohibitive. 

Cheyenne, is the capital of the State of Wyoming. It is 
situated in the southeastern portion thereof, approximately 
twelve miles north of the south line and forty miles west 
of the east line. The population of Cheyenne is 17,361 
(1930 Census), and Fort Warren, which is situated just out¬ 
side the city, has an estimated population of 4,000. Cheyenne 
is the headquarters for various mining industries, the 
United Mine Workers Association and the American Feder¬ 
ation of Labor, as well as other organizations. Railroad 
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shops are maintained in the city which employ a consider¬ 
able number of men. The citv has a considerable amount of 
jobbing business and the surrounding territory is devoted 
to stock raising and agriculture. 

The estimated cost of the proposed station is $8,890.00, 
the estimated monthly operating expense is $1,525.00, and 
the estimated monthly receipts, predicated upon the result 
of the survey mentioned above, is $2,100.00. 

A typical program offered in evidence shows that news 
broadcasts will be given each hour during the time the 
station is on the air; that weather reports, market and live 
stock quotations, Police bulletins, Luncheon Club programs, 
daily devotional services of twenty minutes, high school pro¬ 
grams, and other matters of interest to the local community 
will be broadcast. A survey indicates that ample talent is 
available locally, both professional and amateur, consisting 
of bands, orchestras, individual musical artists, vocalists, 
and sufficient talent is available for the production of 
dramatic skits. It is proposed to use a considerable amount 
of local talent in the presentation of programs. In addi¬ 
tion to the programs heretofore mentioned, time will be de¬ 
voted to boy scout programs and on Saturday evening 
Church news will be broadcast. It is contemplated having a 
direct line to the Capitol from which matters of interest 
mav be broadcast. 

No radio broadcast station is now situated in the 
514 city of Cheyenne, but Station KOA, Denver, Colo¬ 
rado, 100 miles distant, operating on 830 kilocycles 
with power of 50 kilowatts, renders acceptable service to 
the area proposed to be served. However, on occasions this 
service might be considered as intermittent in character at 
night, because of the possibility of fading. Some other 
Denver stations render slight service, and the station at 
Greeley, Colorado, on occasions is received. This service, 
however, would be classed as secondarv and not satisfac- 
torv. 

The result of the survey heretofore mentioned and the 
testimony of various witnesses who deposed indicate a need 
for additional radio service in the area proposed to be 
served in order that the local merchants may have the ad¬ 
vantage of radio advertising. 
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No interference will be expected with any existing station 
by the granting of this application. 

The night quota due the State of Wyoming is 0.68 unit, 
and that assigned is 0.40 unit. The night quota due the 
Fifth Zone is 36.00 units, and that assigned is 46.18 units. 
The day quota due the State of Wyoming is 1.24 units, and 
that assigned is 0.40 unit. The day quota due the Fifth 
Zone is 65.00 units, and that assigned is 58.04 units. The 
granting of this application would increase the night quota 
by .1 unit and the day quota by .2 unit. 

All equipment and the location of the transmitter and 
antenna would meet the recommendations and requirements 
of the Commission. 

Conclusions 

The applicant is legally, technically, financially and other¬ 
wise qualified to construct and operate the proposed sta¬ 
tion. A need for additional service such as proposed by 
the applicant does exist in the area proposed to be served, 
and this application may be granted within the purview of 
Section 307 of the Communications Act of 1934 and the 
Regulations of the Commission with regard to quota, par¬ 
ticularly Rule 6 (f). 

The record is silent as to any possible interference with 
other applications that may be pending from the same state 
or zone. 

The site at which the applicant proposes to construct and 
operate the station will conform to the Rules and Regula¬ 
tions of the Commission. 

The granting of this application would serve public inter¬ 
est, convenience and necessity. 


515 Preliminary Statement 

In re: Wyoming Radio Educational Association, Docket 

No. 2922. 

This is an application of the Wyoming Radio Educational 
Association for construction permit to establish and oper¬ 
ate a radio station at Cheyenne, Wyoming, on a frequency 
of 630 kilocycles with power of 500 watts night and 1 KW 
to local sunset, unlimited time. This application was des- 
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ignated for hearing to determine the issues set out in the 
Bill of Particulars. 

Statement of Facts 

The Wyoming Radio Educational Association is a loosely 
formed partnership with forty-three members. The mem¬ 
bers of the partnership live at different points in the State 
of Wyoming, but few of them residing at Cheyenne. All 
are American citizens. No formal organization has yet 
been established. A small number of the members held a 
meeting and designated temporary officers as follows: Les¬ 
lie G. Baker, President; Paul J. Paulsen, Secretary; and 
E. E. Hanway, Treasurer. The partnership seems to have 
given Leslie G. Baker carte blanche to proceed to make 
this application, and it is contemplated, if and when said 
application be granted, to form a corporation with $50,- 
000.00 capital stock, and each partner will be issued stock to 
the amount contributed for the purpose of the preliminary 
organization and the making of this application, and for 
any additional amounts which they may contribute to the 
venture. 

Articles of Association, referred to as 41 Articles of 
Faith” have been prepared and submitted to the various 
members, but has not been subscribed in such formal man¬ 
ner as to constitute a binding partnership. 

Leslie G. Baker, the Acting President, is a resident of 
Cheyenne, Wyoming. He has been engaged in newspaper 
work for the past twenty years, having established and pub¬ 
lished a newspaper in Kemmerer, Wyoming, and continued 
to publish said paper until 1932. He has also published .a 
newspaper in Rock Springs, Wyoming. While engaged in 
newspaper work he was a member and Vice-President of 
the Wyoming Newspaper Association. He has held public 
office as Mayor of Kemmerer, an as a Member of the 
Wyoming House of Representatives. 

Mr. Baker will have general supervision of the broadcast 
station, if and when it is established. He has had no ex¬ 
perience in the operation of a radio broadcast station, but 
proposes to employ qualified and experienced employees 
for the various positions to insure the proper operation of 
the station. 
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The applicant has on deposit the sum of $15,000.00, which 
has been contributed by various members of the partner¬ 
ship, but there is no evidence as to who contributed this 
fund or the amount of the various contributions if there 
be more than one, nor has any definite arrangement been 
made for securing additional funds other than the forma¬ 
tion of a corporation as heretofore mentioned. 

The cost of the station complete and ready to go 
516 on the air is estimated at $16,000.00. The operating 
expense is estimated at $1,800.00 per month. 

Cheyenne, is the capital of the State of Wyoming. It is 
situated in the southeastern portion thereof, approximately 
twelve miles north of the south line and forty miles west of 
the east line. The population of Cheyenne is 17,361 (1930 
Census), and Fort Warren, which is situated just outside 
the city, has an estimated population of 4,000. Cheyenne 
is the headquarters for various mining industries, the 
United Mine Workers Association and the American Fed¬ 
eration of Labor, as well as other organizations. Railroad 
shops are maintained in the city which employ a consid¬ 
erable number of men. The citv has a considerable amount 
of jobbing business and the surrounding territory is de¬ 
voted to stock raising and agriculture. 

The applicant expects to use a considerable amount of 
talent in the presentation of programs, and a survey has 
determined that there is a sufficiency of talent, both pro¬ 
fessional and amateur, consisting of the usual musical or¬ 
ganizations to be found in cities of the size of Cheyenne, and 
dramatic talent for such programs. Newscasts will be given 
three times each day, and weather and market reports will 
be broadcast. It is contended that sudden changes in the 
temperature of the area, ranging from 40 to 50 degrees in a 
few hours has caused the loss of life on occasions, as well as 
doing much damage to the live stock industry, and any storm 
warnings which can be had from the Weather Bureau will 
be broadcast. Time will be given to the State Highway 
Patrol, which is expected to be of benefit in law enforce¬ 
ment, apprehension of criminals, and assist in the location 
of missing persons. A good transcription service will be 
secured and used in the presentation of programs. 

A liberal amount of time will be contributed to educa¬ 
tional, religious, civic and charitable organizations and four 
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hours a day wall be devoted to the dissemination of any in¬ 
formation which the membership may desire to broadcast. 

Advertising rates will be established which are consid¬ 
ered by the applicant to be within the reach of the aver¬ 
age merchant and will supply this medium of advertising 
which is not now available in Cheyenne. 

No radio broadcast station is now situated in the city of 
Cheyenne, but Station KOA, Denver, Colorado, 100 miles 
distant, operating on 830 kilocycles with power of 50 kilo¬ 
watts, renders acceptable service to the area proposed to be 
served. However, on occasions this service might be con¬ 
sidered as intermittent in character at night, because of the 
possibility of fading. Some other Denver stations render 
slight service, and the station at Greeley, Colorado, on occa¬ 
sions is received. This service, however, would be classed 

as secondary and not satisfactory. 

%> * 

A thorough consideration of all of the evidence adduced 
at the consolidated hearing of these two applications indi¬ 
cates that a need for additional radio service does ex- 
517 ist in Cheyenne, Wyoming, and that such additional 
service would be beneficial to the local merchants in 
that it would afford them a means of advertising which is 
not now available. 

In the event this application be granted, interference may 
be expected with three radio stations which are now licensed 
to operate on the same frequency here applied for, and 
which are located at less than the recommended distances 
for nighttime operation; i. e., CJGX at Yorktown, Sas¬ 
katchewan, 500 watts power, 700 miles distant; WOS, Jef¬ 
ferson City, Missouri, 500 watts power, 680 miles distant; 
and KFRU, Columbia, Missouri, 500 watts power at night, 
670 miles distant. The last two mentioned stations divide 
time. The recommended separation in each instance is 
800 miles. No interference would be expected in the day¬ 
time as these stations are in excess of the recommended 
separation for daytime operation. The simultaneous op¬ 
eration of the applicant station and the three stations men¬ 
tioned above would result in restricting each station to its 
1.5 millivolt per meter contour, and stations of this class 
are entitled to protection to the one millivolt per meter 
contour. In the case of Stations WOS and KFRU, it would 
restrict their primary service area approximately eight 
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miles. Information concerning the population within this 
affected area is not available. This interference would be 
considered as serious and objectionable. 

Two applications are pending which involve a question 
of interference if this application be granted, i. e., Station 
KTFI, Twin Falls, Idaho, for operation on 630 kilocycles 
with 500 watts power at night, 1 KW to local sunset. The 
distance between Cheyenne and Twin Falls is 505 miles. 
Station KFRU, Columbia, Missouri, operating on 630 kilo¬ 
cycles with the present power of 500 watts, to increase hours 
of operation. The distance between Cheyenne and Colum¬ 
bia is 670 miles. The recommended nighttime separation 
in each instance is 800 miles. 

The equipment proposed to be used is in conformity with 
the recommendations of the Engineering Department of 
the Commission, and all recommendations of the Commis¬ 
sion would be complied with. 

The night quota due the State of Wyoming is 0.68 unit, 
and that assigned is 0.40 unit. The night quota due the 
Fifth Zone is 36.00 units, and that assigned is 46.18 units. 
The day quota due the State of Wyoming is 1.24 units, and 
that assigned is 0.40 unit. The day quota due the Fifth 
Zone is 65.00 units, and that assigned is 58.04 units. The 
granting of this application would increase the night quota 
by .3 unit, and the day quota by .5 unit, which would make 
the State over-quota .02 unit for night operation. 

Conclusions 

From the evidence adduced concerning the application of 
the Wyoming Radio Educational Association it is impos¬ 
sible to draw a definite conclusion concerning technical, 
financial and other qualifications of this applicant. The 
only member of the partnership, consisting of forty-three 
members, to appear being Mr. Baker. 

A need for the service proposed to be rendered in the 
area does exist. The granting of this application would 
result in making the state .02 unit over-quota for night op¬ 
eration. 

The site at which it is proposed to construct and oper¬ 
ate the station would meet the requirements of the Com¬ 
mission. 


254 PAUL R. HEITMEYER VS. FEDERAL COM. COMMISSION. 

The granting of this application would result in 

518 serious and objectionable interference with the op¬ 
eration of existing licensed stations, to wit: WOS, 

KFRU, and CJGX, and would also result in interference 
with pending applications from Stations KTFI and KFRU. 

The granting of this application would not serve public 
interest, convenience or necessity. 

Recommendations 
It is accordingly recommended: 

1. That the application of Paul R. Heitmeyer for con¬ 
struction permit be granted. 

2. That the application of the Wyoming Radio Educa¬ 
tional Association for construction permit be denied. 

P. W. SEWARD, 

Examiner. 

Submitted December 21, 1935. 

Released Dec 28 1935 Exceptions due Jan 22 1936 

519 Federal Communications Commission 16958 

Washington, D. C. 

May 1, 1936. 

The Commission this day entered its final order as indi¬ 
cated herein in the following cases: 


Ex. 

Docket 

Call 

Nature of 

Action 

Report No. 

Applicant 

Letters 

Appl. 

Taken 

1-173 

2922 

Wyoming Radio 
Educational 
Association, 
(Lester G. Baker 
Pres.) 

Cheyenne, 

Wyoming. 

New 

Construction Permit 
for new broadcast 
station to operate on 
630 kc; 500 watts, 

1 KW-LS; Unlim¬ 
ited time. 

Application 

Denied. 


3161 

Paul R. 
Heitmeyer, 
Cheyenne, 
Wyoming. 

New 

Construction Permit 
for new broadcast 
station to operate on 
1210 kc; 100 watts, 
250 watts-LS; Un¬ 
limited time. 

Application 

Denied. 


The order as herein entered shall be effective at 3 A. M., 
Eastern Standard Time, September 29, 1936. 

The Commission will issue and publish at a subsequent 
date an opinion setting forth a statement of the facts ap¬ 
pearing of record and the grounds for the decision herein 
reached. 
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By Order of the Commission: 

I hereby certify that the foregoing is a full, true and cor¬ 
rect copy of the Order of the Federal Communications Com¬ 
mission, in Docket Nos. 2922 & 3161 

JOHN B. REYNOLDS, 

Acting Secretary. 

By M. B. ANTHONY 

Mailed 5/13/35 
(Seal) 

520 Before the 17384 

Federal Communications Commission 
Washington, D. C. 

Docket No. 3161 

In the Matter of Paul R. Heitmeyer, Cheyenne, Wyoming 

For Construction Permit. 

Docket No. 3161 

Wyoming Radio Educational Association, Cheyenne, 

Wyoming 

For Construction Permit. 

Docket No. 2922 

Submitted April 23, 1936. Decided June 12, 1936. 

Headnotes 

Application for construction permit for new broadcast 
station denied when, inter alia: 

(1) Applicant failed to make such a showing of his finan¬ 
cial responsibility as would justify the Commission in grant¬ 
ing the application; 

(2) A granting thereof would, in effect, prejudge a pro¬ 
posed assignment of license, the application for which is 
not presently before the Commission. 

Application for construction permit to erect a new broad¬ 
cast station denied when, inter alia, applicant failed to make 
such a showing of his legal and financial qualifications as 
would justify the Commission in granting the application. 
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Financial showing considered insufficient when, inter 
alia: 

(1) Applicant did not personally have the necessary re¬ 
sources ; 

(2) Financial arrangements were such as to require vir¬ 
tual approval of subsequent application for assignment of 
station license and showing made of expected profit was 
insufficient to repay loan within period specified, hence, 
would leave physical equipment subject to foreclosure for 
repayment of unsecured loan. 

521 Appearances 

Clarence C. Dill and J. W. Gum on behalf of Paul R. 
Heitmeyer; 

Orman W. Ewing and George S. Smith on behalf of 
Wyoming Radio Educational Association; 

Horace L. Lohnes, E. D. Johnston, and Fred W. Albert¬ 
son on behalf of Station KTFI. 

Tyler Berry on behalf of the Federal Communications 
Commission. 

Statement of Facts and Grounds for Decision 

By the Commission: 

Broadcast Division, Commissioners Sykes, Chairman, 
Case and Prall. 

This proceeding arose upon the applications of Paul R. 
Heitmeyer for a construction permit to erect a new broad¬ 
cast station at Cheyenne, Wyoming, to operate on the fre¬ 
quency of 1210 kc, with power of 100 watts, 250 watts local 
sunset, unlimited hours of operation; and of Wyoming 
Radio Educational Association for a construction permit to 
erect a new broadcast station at Cheyenne, Wyoming, to op¬ 
erate on the frequency of 630 kc, with power of 500 watts, 
1 kw r local sunset, unlimited hours of operation. 

The Commission was unable to determine from an exam¬ 
ination of the applications that the granting thereof would 
serve public interest, convenience and necessity, and desig¬ 
nated the same for public hearing, pursuant to Section 
309(a) of the Communications Act of 1934, before an ex¬ 
aminer appointed by the Commission. Notice of time and 
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place of hearing was given the applicant and other inter¬ 
ested parties. Pursuant to said notice, the application was 
heard before an examiner on October 30, 1935. On Decem¬ 
ber 4, 1935, the Wyoming Radio Educational Association 
filed a petition to reopen the hearing and grant an order to 
take depositions, which petition was denied on December 
10,1935. On December 21,1935, the examiner submitted his 
report (1-173), recommending that the application of Paul 
R. Heitmeyer be granted, and the application of Wyoming 
Radio Educational Association be denied. On January 9, 
1936, a joint petition to intervene was filed by the Tribune 
Publishing Company and the Wyoming Eagle, which peti¬ 
tion was denied by the Commission. On January 22, 1936, 
the Wyoming Radio Educational Association filed excep¬ 
tions to the Examiner’s Report, and a request for oral 
argument. The exceptions do not raise any questions not 
necessarily determined from a consideration of the appli¬ 
cations upon its merits. On April 26, 1936, oral argument 
was had before the Broadcast Division of the Commission. 
On May 1, 1936, the Commission entered its final order 
denying both applications, effective at 3 A. M., E. S. T., 
September 29, 1936. 

Cheyenne, Wyoming, is the capital of the State, 
522 and is situated near the southeast corner thereof. 

The population is 17,361 (census of 1930), and Fort 
Warren, an Army post situated just outside the city, has 
an estimated population of 4,000. There are approximately 
275 retail stores in the city, which did an estimated total 
volume of business of approximately seven million dollars 
in 1933. A number of jobbing establishments are located in 
the city, and railroad shops employ a considerable number 
of men. The surrounding territory is devoted principally 
to stock raising, and in some sections farming is engaged 
in. 

With Respect to the Application of Paul R. Heitmeyer 

Paul R. Heitmeyer, applicant herein, testified that he is an 
American citizen by birth, and is therefore legally qualified 
to be a licensee. Ii appears that he has been actively en¬ 
gaged in various capacities in radio broadcasting for about 
fifteen years, and he is at present employed as Manager for 
Broadcast Station KLO at Ogden, Utah. The Commission 
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is of the opinion that the applicant is technically qualified. 

With respect to the financial qualifications of the appli¬ 
cant, he testified in the hearing on October 29, 1935, in the 
matter of his application for the Salt Lake City, Utah, sta¬ 
tion, the record of which was by stipulation incorporated 
into this record, that he estimated his financial worth to be 
$2,500.00. However, on July 15,1935, he filed a sworn state¬ 
ment, as a part of this application, showing assets of $7,271, 
with liabilities of $474. Mr. Heitmeyer testified that a 
deposit had been placed to his credit by Mr. A. L. Glasman, 
who, it appears, is publisher of the Ogden Standard Exam¬ 
iner, and who also owned the controlling interest in Inter¬ 
state Broadcasting Corporation, licensee of Station KLO 
at Ogden, Utah. The deposit was made by Mr. Glasman as 
a loan to Mr. Heitmeyer for the construction and operation 
of two broadcast stations, namely, the proposed station ap¬ 
plied for herein, and another station at Salt Lake City, 
Utah. (Docket 2980). 

The record discloses further that the applicant intends, 
in the event this application, and the one for a construction 
permit for the station at Salt Lake City, Utah, are granted, 
to form a corporation for each station and request the con¬ 
sent of the Commission to assign the licenses of said sta¬ 
tions to the corporations. Under the terms of the agree¬ 
ment between Mr. Glasman and Mr. Heitmeyer by which the 
loan was made, Mr. Heitmeyer agreed to pay 6% interest 
on the principal, and to repay the loan within five years. 
However, in the event the loan is not paid under those 
terms, Mr. Heitmeyer is obligated to assign to Mr. Glasman 
49% of the stock of the proposed licensee corporations. It 
also appears that the estimated cost of constructing the 
proposed station is $8,890, and the estimated monthly oper¬ 
ating expenses are $1,525. The record is silent as to the 
estimated monthly revenue expected from the proposed sta¬ 
tion. Mr. Heitmeyer testified that he intends to reside in 
Salt Lake City, Utah, and leave the management of the re¬ 
quested station in Cheyenne to an employee and that he 
will visit the station ten or twelve days per month. He 
further testified that he had interviewed various residents 
of Cheyenne and found the sentiment favorable to having 
a radio station in that city, except that the publishers 
523 of the two newspapers very definitely objected to the 
proposed station. 
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Upon the record before us, it is clear that the applicant 
personally is not financially able to construct and operate 
the proposed station, and that he intends to construct and 
operate the same, if permitted so to do, entirely on money 
which he has borrowed, without security, unless it be con¬ 
sidered that the requirements for the formation of a new 
corporation, to whom assignment will be requested, and 
distribution of 49% of the stock to Mr. Glasman, is security 
for the loan. If it be so considered, then it is clear that the 
applicant has failed to show that he is financially qualified 
to construct and maintain a station of the kind and class 
applied for, since the loan is conditioned upon approval 
by the Commission of two applications when filed for as¬ 
signment of license, which would in effect be a prejudging 
of those applications, which are not now before the Commis¬ 
sion. Manifestly, the Commission is without power under 
the Communications Act of 1934 to act upon applications 
not presently before them,'nor is it within the spirit of the 
Act to grant an application when it is apparent that the 
financial structure is dependent, not upon the applicant, but 
upon some future unpredictable happening. If it be con¬ 
sidered that this stock is not security for the loan, then 
it is apparent that the applicant has made no sufficient 
showing of financial responsibility, since the physical equip¬ 
ment of this station may become subject to lien, foreclosure, 
and seizure by the lender, as a matter of law, in the event 
the loan is not repaid within the five year period. On the 
record before us, the applicant must pay back $20,000, 
with interest at 6%, in five years, or something over $4,000 
per year. The Commission is of the opinion, and so found, 
that the applicant has not made such a showing of his finan¬ 
cial responsibility as would justify the Commission in 
granting the application applied for. 

With Respect to the Application of Wyoming Radio Educa¬ 
tional Association 

The Wyoming Radio Educational Association is an unin¬ 
corporated association with forty-three members, all of 
whom are, according to the testimony, American citizens. 
The membership dues of the Association are twenty-five 
dollars for the first year and ten dollars per year there¬ 
after, and a number of the members have not paid dues. 
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Those eligible to membership are educators or persons 
directly or indirectly interested in educational matters, liv¬ 
ing within the State of Wyoming, and the membership is 
limited to one hundred. Some of the objects and purposes 
of the Association are: “To protect and defend the rights 
of the common people in radio matters. To promote and 
elevate the standards of radio broadcasting programs. * * * 
etc.” The “purposes” of the Association do not include 
the ownership and operation of a broadcast station. 

At a meeting of five members, Mr. Lester G. Baker was 
elected President, and he later appointed Paul J. Paulsen 
as Secretary, and E. E. Hanwav as Treasurer. Articles of 
Association were adopted without being read by the mem¬ 
bership, according to the testimony of Mr. Baker. It ap¬ 
pears that the applicant has $15,000 on deposit, which sum 
has been contributed by various members, but the record is 
barren of any information which would indicate who con- 

tributed the monev and under what conditions and 

* 

524 restrictions. Mr. Baker testified that a corporation 

would be formed to be licensee of the proposed sta¬ 
tion, and that the members of the Association would be 
given the first opportunity to purchase stock in the cor¬ 
poration to be formed. 

The Communications Act of 1934 requires that the Com¬ 
mission grant applications for broadcast facilities only 
when public interest would be served by such grant. Pur¬ 
suant thereto, the Commission requires that an applicant 
show affirmatively that he is legally, technically, financially, 
and otherwise qualified to construct and operate a station 
of the kind and class applied for. It is clear from this rec¬ 
ord, and the Commission so finds, that the applicant has 
not made such a showing of its legal and financial qualifica¬ 
tions as would justify the Commission in granting the ap¬ 
plication. 

The applicants, Paul R. Heitmeyer and Wyoming Radio 
Educational Association, both introduced considerable tes¬ 
timony relative to the need for a broadcast station in Chey¬ 
enne; the talent available there; and other matters, all of 
which has been carefullv considered by the Commission, but 
as the showing made by both applicants precludes a grant 
of either application in any event, it is deemed unnecessary 
to discuss in detail such showing herein. 
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After careful consideration of the applications, the evi¬ 
dence adduced at the hearings, the Examiner’s Report and 
the exceptions thereto, and the oral argument, the Com¬ 
mission was of the opinion, and so found, that the public 
interest, convenience and necessitv would not be served by 
granting the applications. Accordingly, on May 1, 1936, the 
Commission entered its final order denying the applications 
of Paul R. Heitmever and Wvoming Radio Educational 
Association, effective at 3 A. M., E. S. T., September 29, 
1936. The effective date of this order was later advanced 
to June 12, 1936. 

I hereby certify that the foregoing is a full, true and 
correct copy of the Statement of Facts and Grounds for 
Decision of the Federal Communications Commission in 
Docket Nos. 3161 & 2922. 

JOHN B. REYNOLDS, 

Acting Secretary . 

Bv J. R. BLAINE 

(Seal) 

525 In the United States Court of Appeals for the 

District of Columbia 

No. 6762 

Paul R. Heitmeyer, Appellant 

v. 

Federal Communications Commission 

Certificate of John B. Reynolds^ Acting Secretary of the 
Federal Communications Commission 

I, John B. Reynolds, Acting Secretary of the Federal 
Communications Commission, do hereby certify that the at¬ 
tached are originals or true and correct copies of all papers 
and evidence presented to the Federal Communications 
Commission in the matter of the application of Paul R. 
Heitmeyer, Cheyenne, Wyoming, for a construction permit 
for a new broadcast station, upon the hearing before it 
October 29 and 30, 1935, on said application, and also a 
true and correct copy of the Statement of Facts, Grounds 
for Decision, and Order of the Commission in said matter. 
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In Witness Whereof, I have this 6th day of August, 1936, 
set my hand and the seal of the Federal Communications 
Commission. 

JOHN B REYNOLDS 

(Seal) Acting Secretary . 

526 In the United States Court of Appeals for the 

District of Columbia 

No. 6762 

Paul R. Heitmeyer, Cheyenne, Wyoming, Appellant 

v. 

Federal Communications Commission 
Joint Designation of Record 

Now come Paul R. Heitmeyer, Cheyenne, Wyoming, Ap¬ 
pellant, and Federal Communications Commission by their 
respective counsel and file this, their joint designation of 
record for printing, and direct the Clerk to print the record 
in said cause as filed except the following parts thereof 
which the Clerk is directed to omit, namely: 

Pages 5 and 6 

Pages 8 and 9 

Pages 26 and 27 

The last line on page 128 to and including line 23 on 
page 133 

From and including line 19, page 149 to and including 
line 17, page 176 

From and including line 23, page 187 to and including 
line 1, page 197 

From and including line 4, page 251 to and including line 
20, page 254 

From and including line 22, page 286 to and including 
line 25, page 393 

Pages 405 and 406 

Pages 475 to 485 inclusive 

Page 487 

Pages 501 to 507 inclusive. 

Counsel certify that the matter designated for omission 
herein above is immaterial to the determination of the ques- 
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tions or issues involved, and that the printing thereof would 
be a needless expense. 

PAUL R. HEITMEYER, 

Appellant 

By J. W. GUM 
Counsel. 

FEDERAL COMMUNICATIONS 
COMMISSION 

By GEORGE B PORTER 
Assistcmt General Counsel . 

527 Endorsed: No. 6762 In the United States 
Court of Appeals for the District of Columbia Paul 
R. Heitmeyer, Cheyenne, Wyoming Appellant v. Federal 
Communications Commission Joint Designation of Record 
United States Court of Appeals for the District of Colum¬ 
bia Filed Aug 12 1936 Moncure Burke, Clerk. Federal 
Communications Commission 

Endorsed on Cover: Federal Communications Commis¬ 
sion No. 6762 Paul R. Heitmeyer, Appellant vs. Federal 
Communications Commission United States Court of Ap¬ 
peals for the District of Columbia Filed Jun 29 1936 
Moncure Burke, Clerk 
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In The United States Court of Appeals For 
The District of Columbia 

No. 6762 

PAUL R. HEITMEYER 

V. 

FEDERAL COMMUNICATIONS COMMISSION 


BRIEF ON BEHALF OF APPELLANT, 
PAUL R. HEITMEYER 


STATEMENT OF THE CASE 

This is an appeal taken 'by Paul R. 
Heitmeyer of Ogden, Utah, (R. 1-3) from 
the decision of the Federal Communica¬ 
tions Commission denying his application 
for a construction permit for a new radio 
broadcasting station at Cheyenne, Wy¬ 
oming, (R. 255-261). 
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The favorable report of the Examiner 
(R. 245-249) declared the applicant legally, 
technically, financially and otherwise 
qualified to construct and operate the pro¬ 
posed station, found there was a need for 
the proposed station, that it would not 
cause objectionable interference, that it 
would serve public interest, convenience 
and necessity, and recommended the grant 
of the construction permit. 

The Federal Communications Commis¬ 
sion reversed the Examiner’s Report 
(R. 255-259) and gave two grounds for 
its action, as follows: 

“(1) Applicant failed to make such a 
showing of his financial respon¬ 
sibility as would justify the Com- 
mision in granting the applica- 
ation; 

“(2) A granting thereof would, in ef¬ 
fect, prejudge a proposed as¬ 
signment of license, the applica¬ 
tion for which is not presently 
before the Commission.” 

The record in this case shows that: 

1. Paul Heitmeyer filed his application for 
a new radio station at Chevenne, Wv- 
oming, on a frequency of 1210 kilo¬ 
cycles with 100 watts night and 250 
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watts to local sunset, on March 29, 1935 
(R. 6-16). 

2. The Examiner, P. W. Seward, held the 
hearing on said application, October 30, 
1935 and made a favorable report on 
said application, recommending the 
gran t of the construction permit, Decem¬ 
ber 31, 1935, (R. 245-254). 

3. The Broadcast Division of the Commis¬ 
sion listened to oral arguments on the 
report, on the exceptions and request 
of the Wyoming Educational Associa¬ 
tion, April 23, 1936. 

4. The Broadcast Division of the Comis¬ 
sion entered a final order Mav 1, 1936 
(R. 255-261), denying the application 
of the appellant, and making the effec¬ 
tive date, September 29, 1936, and on 
June 12, 1936, without notice to ap¬ 
pellant or his counsel, advanced the 
effective date to June 12, 1936. On June 
23, 1936, counsel for appellant filed a 
petition for postponement of the said 
effective date of the final order, which 
the Commission denied on June 26,1936. 

I. MATERIAL FACTS 

The Transcript of the Record is quite 
voluminous for the reason that it includes 
a large amount of testimony in the case of 
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Paul R. Heitmeyer’s application for a con¬ 
struction permit for a station at Salt Lake 
City, Utah, for a 100 watt station. Docket 
No. 2980 of the Commission, (R. 25), this 
testimony having been admitted bv the 

V V-l V 

Examiner as a part of the record in the 
Chevenne case, for the reason that the 
legal, technical, financial and other quali¬ 
fications proven in the Salt Lake case were 
the same as in the Chevenne case. The 
Commission considered this testimony 

%0t 

along with the testimony relating to the 
Cheyenne case in arriving at its conclu¬ 
sion to reverse the Examiner’s report. 

The record shows that Mr. Heitmever 
has had approximately 15 years experi¬ 
ence with the operation and management 
of radio broadcasting stations. During this 
period he has operated radio stations, 
secured advertising business for radio sta¬ 
tions, prepared and directed the rendition 
of programs, and had complete charge of 
the management of a number of radio sta¬ 
tions. (R. 26-28). 

Although Cheyenne, Wyoming is the 
capital of Wyoming, (R. 2634) it has no 
dependable radio service at night time 
with the exception of KOA at Denver and 
even reception from that station fades 
from time to time (R. 248). Its daytime re- 
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ccption includes some other stations in 
Colorado, but reception from none of them 
is dependable. Public officials desiring to 
discuss public questions must go to Denver 
in order to talk to their constituents in the 
state capital (R. 184). Only two other small 
radio broadcasting stations operate in the 
state of Wyoming, namely, at Sheridan, 
280 miles away, and at Casper, 140 miles 
awav, and neither of them can be heard 
in Chevenne. . 

Chevenne and the immediate surround- 
ing area within a radius of four miles 
has approximately 23,000 people. It is a 
great railroad center, airplane center, and 
cross-roads of national high wavs, (R. 187- 
188). 

When this case was heard, the equal 
quota provision of the radio law was still 
in effect. The quota of the state under that 
law as previouslv allocated bv the Com- 
mission showed that although the night 
quota then due the state of Wvoming was 
0.08 unit, the facilities assigned amounted 
!o only 0.40 unit. The night quota due the 
fifth zone was 30.00 units and that assign¬ 
ed 40.18 units, but Wvoming still did not 
have its proportionate share as directed 
by the equal quota provision. The day 
quota of Wyoming was 1.24 units and that 
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assigned 0.40 unit. The day quota due the 
fifth zone was 65.00 units and that as¬ 
signed 58.04 units. Had the Commission 
granted this application it would have in¬ 
creased the night quota by only .1 unit 
and the day quota by only .2 unit, so that 
the state of Wyoming’s quota would have 
not been filled even if this application had 
been granted, for either day or night radio 
facilities (R. 249). 

The record further shows that Mr. Heit- 
meyer had personal assets amounting to 
$7,271.00 with liabilities of $474.00, (R. 
258) and a $40,000 deposit in a local bank, 
of which $20,000 was to be available for 
building and operating the Cheyenne sta¬ 
tion. He was receiving a salary of $300 
per month as general manager of Sta¬ 
tion KLO and this salarv would continue 
if he built and operated the Cheyenne 
station (R. 109). He also was assured of 
definite financial support by advertisers in 
Cheyenne to cover more than the monthly 
cost of operation. (R. 138, 139, 237, 238). 

It shows also that he has an agreement 
with A. L. Glasmann, from whom he bor¬ 
rowed the $40,000, intending to use such 
part of it as may be necessary in addition 
to his own funds, for building and operat¬ 
ing the two stations he hoped to build at 
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Salt Lake and Cheyenne. The application 
for the Salt Lake station having been de¬ 
nied, only the Cheyenne application is now 
under consideration. Under this agreement 
he is allowed five vears within which to 

4 / 

repay such part of this loan as he may 
use, and in case he should fail to repay 
with interest the monev used for the build- 
ing and beginning operation of the sta¬ 
tion, the agreement with Mr. A. L. Glas- 
mann, the owner of Station IvLO at Ogden, 
Utah, provides he shall form a corpora¬ 
tion and turn over 49 per cent of the stock 
to Mr. Glasmann (R. 242). Unless he should 
fail to repay with interest the amount used 
to build the station, he is to continue as 
the individual owner of the station (R. 
166). 

The total cost of the station, readv to 
go on the air, was estimated at .$8,890 and 
the estimated monthly operating costs, 
$1,525, (R. 242). After a careful survey by 
two representatives and also a personal 
survev bv himself, Mr. Hcitmever conclud- 
ed (R. 138-9) the revenue would l>e suf¬ 
ficient to support the station. Mr. Louis 
Haller, who made the most careful survev 
concluded that the Chevenne station’s in- 
come would amount to at least $2,100 
(R. 237-8) per month, and estimated that 
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the average would amount to $3,000 per 
month (R. 237-238). The station could pro¬ 
duce this amount of revenue bv selling 
only 20 to 25 per cent of its time at the 
rates set down for the sale of advertising 
programs, (R. 241). 

Thus the undisputed financial state¬ 
ments of the record show Mr. Heitmever 
will not need to use to exceed $9,000 or 
$10,000 of the money available. The in¬ 
terest on $10,000 will amount to $600 per 
year, or $50 per month. The net profit of 
the station on the basis of revenue amount¬ 
ing to $2,100 per month, will be $575 per 
month, or $6,900 per year. This will enable 
Mr. Heitmever to repay more than $6,000 
per vear on the amount it will be necessarv 
for him to borrow to build and begin the 
operation of his station. As a result he can 
pay off the borrowed funds in less than 
two years. If the station should produce 
$3,000 per month as his expert estimated 
it would, the time for repayment of the 
loan will be even shorter. Even if he used 
the entire $20,000 he could repay it in less 
than four vears. 

V 

The law then in force directed the Com¬ 
mission should make “a fair and equitable 
allocation” of radio facilities “to each of 
the states and the District of Columbia, 


9 


within each zone, according to popula¬ 
tion”. See Sec. 307 (b) Communications 
Act of 1934. (47 USCA 36). The law spe¬ 
cifically directs that “the Commission shall 
carry into effect the equality of broad¬ 
casting service hereinbefore directed xxx 
when applications are made for licenses 
or renewals of licenses.” (47 USCA 36). 

The present law as amended by Con¬ 
gress, June 5, 1936, provides that “when 
and insofar as there is a demand for the 
same, the Commission shall make such 
distribution of licenses, frequencies, hours 
of operation, and of power among the sev¬ 
eral states and communities as to provide 
a fair, efficient, and equitable distribution 
of radio service to each of the same.” 
(47 USCA Supplement of 1936-37). 

The Commission refused to grant Mr. 
Heitmeyer’s application for a license for a 
new station and gave as its reasons that it 
concluded he was not financially qualified 
to build and operate the station. It gave 
as an added reason that because it might 
be called upon five years hence to pass 
upon a transfer of license from Mr. Heit- 
mever to a corporation of which he would 
own 51 per cent of the stock and thereby 
have the controlling interest, if it granted 
a new license now, it would be prejudging 
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that possible case that might arise five 
years hence. 

II. ISSUES 


The issues in this case are simple. The 
first issue is: 

With the Commission not having grant¬ 
ed the State of Wyoming its proportionate 
share of available radio broadcasting 
facilities as Congress had directed the Com¬ 
mission should do for each state whenever 
there were qualified applicants applying 
for licenses, and with this applicant having 
shown a great need for radio service in 
Cheyenne, Wyoming, was the Commis¬ 
sion’s decision not supported by substantial 
evidence or arbitrary or capricious, when 
it declared that the applicant in this case 
was not financially qualified to build and 
operate a new radio station using 100 watts 
of power night time and 250 watts of 
power day time in Cheyenne, Wyoming? 

The appellant insists there is no sub¬ 
stantial evidence in support of the decision 
and that the decision is arbitrary and 
capricious. 

The second issue is: 


Was the decision of the Commission 
without the support of substantial evi¬ 
dence or arbitrary or capricious when it 


declared that the granting of this applica¬ 
tion would in effect prejudge a proposed 
assignment of license, the application for 
which was not at that time before the 
Commission? 

The appellant insists that the evidence 
in this case does not support this part of 
the decision, but that even if the applicant 
were to form a corporation for assign¬ 
ment of the license, it would be in accord 
with common practice of new licensees im¬ 
mediately after construction permits are 
granted. The appellant contends that since 
these decisions of the Commission were 
arbitrary and capricious and without sub¬ 
stantial evidence to support them, then 
under the law requiring the equality of dis¬ 
tribution of radio broadcasting facilities 
among the several states and communities 
“when and insofar as there is a demands 
for the same”, the Commission’s action: 
should be reversed and the Commission: 
directed to issue a construction permit 
to the applicant, the appellant herein.. 

m. ARGUMENT 

What “Arbitrary” Means in This Case 

Since the review of the Court is limited) 
to questions of law, except that “findings 
of fact, if supported by substantial evi- 
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dence shall be conclusive unless it shall 
clearly appear that the findings of the 
Commission are arbitrary or capricious,” 
(47 USCA 45), it becomes important to 
consider briefly what makes a finding ar¬ 
bitrary or capricious, and what constitutes 
substantial evidence. 

The meaning of the word arbitrary as 
defined bv the Standard Dictionary is as 
follows: 

“fixed or done capriciously or at 
pleasure without adequate determin¬ 
ing principle — not founded in the 
nature of things — non-rational — 
not performed according to reason 
or judgment — depending on the will 
alone — not fixed bv rule or deter- 

V- 

mined bv statute.” 

This definition was approved by the 
Georgia court, Georgia 14. Co. v. Mote, 131 
Ga. 166, 178; 62 S. E. 164). It is also quoted 
by Corpus Juris, See 4 C. J. 1476. 

Although the statute quoted above de¬ 
clares that findings of fact if supported In¬ 
substantial evidence are conclusive, never¬ 
theless the Supreme Court, Justice 
Brandeis concurring, only recently point¬ 
ed out in the case of St. Joseph Stock- 
yards v. U. S. 298 l T . S. 38, 74) that 

- “where what purports to be a find- 
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ing upon a question of fact is so in¬ 
volved with and dependent upon 
questions of law as to he in substance 
and effect a decision of the latter, the 
Court will, in order to decide the legal 
* question, examine the entire record, 
including the evidence if necessary, 
as it does in cases coming from the 
highest court of a State, Compare 
Kansas City Southern Ry. v, Albers 
Commission Co. 223 l T . S. 573, 591; 
Cedar Rapids Gas Light Co. v. Cedar 
Rapids, 223 U. S. 655, 668-669.” 

The opinion then continues and cites 
a number of instances covering cases of 
this kind, as follows: 

“It mav set aside an order for lack 
of findings necessary to support it, 
Florida v. United States, 282 U. S. 
' 194, 212-215; or because findings 
were made without evidence to sup¬ 
port them, New England Divisions 
Case 261 U. S. 184, 203; Chicago Junc¬ 
tion Case, 264 U. S. 258, 262-266; or 
because the evidence was such ‘that 
it was impossible for a fair-minded 
board to come to the result which 
was reached, San Diego Land & 
Town Co. v. Jasper, 189 U. S. 439, 
442; or because facts and circum- 
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stances which ought to have been 
considered were excluded from con¬ 
sideration, Interstate Commerce Com¬ 
mission v. Northern Pacific Railway, 
216 U. S. 538, 544-545; Northern Pa¬ 
cific Rv. v. Department of Public 
Works, 268 U. S. 39, 44; or because 
facts and circumstances were con¬ 
sidered which could not legally in¬ 
fluence the conclusion, Interstate 
Commerce Commission v. Diffen- 
baugh, 222 l T . S. 42, 46-47; Florida 
East Coast Rv. v. United States 234 
U. S. 167, 187;” 

That decision applies in this case. The 
finding' of fact, namely, that the applicant 
is not financially qualified to construct 
and operate the proposed radio station 
is so involved and dependent upon ques¬ 
tions of law that the court must examine 
the whole record to decide whether or 
not the Commission’s decision is arbitrarv. 

What the Law Provides 

The law directing the Commission to 
distribute radio facilities equitably among 
the different states and communities is 
mandatory. (Federal Radio Commission v. 
Nelson Brothers Bond and Mortgage Co. 
289 U. S. 266). The State of Wyoming did 
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not then have its proportionate share of 
radio facilities according to population as 
directed bv the law then in force. The 
State of Wyoming and its state capital, 
Cheyenne, do not have sufficient radio 
facilities today “to provide a fair, efficient 
and equitable distribution of radio ser¬ 
vice” to the state of Wyoming as provided 
by the present radio law. 


When this case was heard, argued and de¬ 
cided, the Commission was still acting 
under the equal quota provision of the 
Communications Act of 1934, before the 
adoption of the amendment of June 5th, 
1936. The mandatory part of the equal 
quota provision, sub-section (b) of Section 
307, read as follows: 

“(b) It is herein" declared that the 
people of all the zones established 
bv this title are entitled to qualitv of 
radio broadcasting service, both of 
transmission and of reception, and in 
order to provide said equality the 
Commission shall as nearly as pos¬ 
sible make and maintain an equal 
allocation of broadcasting licenses, 
of bands of frequency, of periods of 
time for operation, and of station 
power to each of said zones when and 
insofar as there are applications 
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therefore; and shall make a fair and 
equitable allocation of licenses, fre¬ 
quencies, times for operation, and 
station power to each of the States 
and the District of Columbia, within 
each zone, according to population. 
The Commission shall carry into ef¬ 
fect the equality of broadcasting ser¬ 
vice hereinbefore directed, when¬ 
ever necessary or proper by grant¬ 
ing or refusing licenses or renewals 
of licenses, by changing periods of 
time for operation, and by increasing 
or decreasing station power, when 
applications are made for licenses or 
renewals of licenses.” (47 USCA ,‘1G). 

The balance of the equal quota pro¬ 
vision related to temporary allocations to 
zones until sufficient applications for facil¬ 
ities were made. It closed with the fol¬ 
lowing proviso: 

“Provided further. That the Com¬ 
mission may also grant applications 
for additional licenses for stations 
not exceeding one hundred watts of 
power if the Commission finds that 
such stations will serve the public 
convenience, interest, or necessitv, 
and that their operation will not in¬ 
terfere with the fair and efficient 
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radio service of stations licensed un¬ 
der the provisions of this section.” 
(47 USCA 37). 

That provision becomes important in 
this case because it shows that Congress 
was so anxious that each state should 
have equality of radio service that it had 

directed the Commission to grant small 
stations, such as this applicant proposed 
to construct, and operate, if they would 
serve the public interest, convenience and 
necessity, even though a state already had 
its full quota of radio facilities. Congress 
added that clause to the original equal 
quota provision of the Act of 1927 as 
amended, in order that the Commission 
could have no excuse for refusing to al¬ 
locate at least small radio stations to everv 
state. Congress was determined to make 
it possible for the Commission to provide 
the equality of radio service “both of trans¬ 
mission and reception” which it had direct¬ 
ed should he granted to each state in pro¬ 
portion to its population. As already stated, 
the state of Wyoming had not been allo¬ 
cated even its proportionate share of radio 
facilities. This fact made it doubly impera¬ 
tive on the Commission to give the most 
careful and full consideration to all the 
facts relating to the qualifications of the 
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applicant and the need of the station in 
order that it might grant the application 
for the proposed station if the evidence 
would justify such action. 

The Financial Qualifications of the Applicant 

In stating the grounds for its decision 
not to grant the application of Mr. Heit- 
meyer, the appellant, the Commission did 
not discuss any other subjects. It based its 
decision entirely upon the conclusion that 
the applicant was not financially quali¬ 
fied. The additional statement that grant¬ 
ing the license would be prejudging an 
application for transfer of license not then 
before the Commission, was as we shall 
show later, in reality a result of a mis- 

v 

understanding of the testimony and agree¬ 
ment regarding the loan to the applicant. 

In trying to justify its conclusion that 
Mr. Heitmever is not financially qualified 
to construct and operate the proposed sta¬ 
tion, the Commission made four grossly 

O v 

erroneous statements as follows: 

1. That he estimated his financial worth to 
be only $2500. 

2. That the record is silent as to the ex¬ 
pected revenue from the proposed sta¬ 
tion. 

3. That in case the application were grant- 
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ed the applicant intended to form a cor¬ 
poration and transfer his interest to the 
corporation. 

4. That the apnlicant under the terms of 
the loan must pay more than $4,000 per 
vear on the loan from Mr. Glasmann. 
(R. 258, 259). 

Taking' up these erroneous statements 
in order, what does the record show as 
to — (1) That he estimated his financial 
worth to be onlv $2500? 

The record shows clearly (R. 115-117, R. 
161, 162, R. 149, 150) that although Mr. 
Heitmeyer testified that his personal 
property was worth $2500, he used the 
term “personal property” worth as mean¬ 
ing his cash in bank, automobile and per¬ 
sonal effects, because when questioned on 
that subject, he explained that in addition 
he owned stock in Station KLO valued at 
$4,000, a 500 watt full time station at Og¬ 
den, Utah, operating at a substantial profit. 

The Examiner noted this confusion in 
the use of terms and the record shows that 
he asked questions as follows (R. 161, 
162): 

“The Examiner Q. At the time of 
the filing of this application you still 
had approximately $2500 of personal 
property, what you term personal 
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property in connection with the other 
case, vou still had that? 

A. I still had that, yes, sir. 

Q. All right. Now, in addition there¬ 
to it was indicated bv the testimony 
this morning you have $4,000 worth 
of stock in Radio Station KLO? A. 
Yes, sir. 

Q. That is true? A. Yes. 

Q. What is the total capitalization 
of that station? 

A. 100,000 shares capital stock at a 
par value of $1. 

Q. $1.00? A. Yes, sir. 

Q. You have $4,000 out of a total 
capitalization of $100,000? A. Yes, sir. 
Q. And did you have that stock also 
at the time you filed the Utah applica- 
' tion? A. No, sir. 

Q. Did you hypothecate that stock, 
put that stock up as security for the 
loan in this case? A. No, sir." 

Thus the Examiner made it clear there 
was no basis for any such impression as 
the Commission’s erroneous statement 
gives. He made it perfectly clear by the 
above questions and in his report (R. 247) 
that there was no conflict between Mr. 
Heitmever’s sworn financial statement 
showing unencumbered assets of $(5800 
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and his testimony of $2500 “financial 
worth”. 

Taking up the second erroneous state- 
men of the Commission, what does the 
record show as to—(2) That the record is 
silent as to the expected revenue of the 
proposed station? 

The record is full and clear as to 
the expected revenue of this station (See 
R. 138, 140, 237, 238) and the investiga¬ 
tions made by the applicant and two as¬ 
sistants, Mr. Haller and Mr. Carpender, em¬ 
ployed by him for this purpose. 

Mr. Louis F. Haller testified (R. 237) as 
f ollows: 

“Q. Have you formed an estimate 
of the revenue per mouth that you 
could obtain over the proposed sta¬ 
tion from local merchants? A. Yes, I 
have estimated that the merchants 
with whom I talked would probably 
spend within the neighborhood of 
$2100 a month. 

Q. Have you established a definite 
schedule of rates for the proposed 
station? A. Yes. 

Q. Did you discuss the rates with 
the business men contacted? A. Yes, 
thev wanted to know what the cost of 
radio advertising would be. 
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Q. Can you give us some idea oi' the 
amount of business it will be possible 
to procure for the proposed station? 
A. I would answer that with an aver¬ 
age figure. You understand that ad¬ 
vertising accounts are subject to sea¬ 
sonal influences, however, it is mv 
opinion that the average should run 
over $3,000.00 per month.” 

Who is Mr. Haller and upon what did 
he base this estimate? He testified (R. 232) 
that he had been Commercial Manager 
for KLO since March 1, 1935, and had had 
several vears service as national advertis- 
ing manager for daily newspapers. Then 
he testified as follows (R. 233): 


“Q. How long have you been en¬ 
gaged in the advertising business? A. 
About 10 vears. 

Q. Have you ever lived i n 
Cheyenne, Wyoming? If so, how 
long? A. I lived in Cheyenne about a 
vear and a half.” 

Quoting from the record further (R. 

234): 


“Q. Mr. Haller, are you acquainted 
with anv of the business men in 

•m/ 


Cheyenne? A. Yes, I know quite a 
number of business men in the citv. 
Q. Were you able to discuss the 
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question of a proposed station with 
them? A. I have with a number of 
them. 

Q. Did you find them unfavorable 
or favorable to a radio station in 
Chevenne? A. Thev were favorable to 
the construction of a local station.” 

Quoting further, (R. 237) : 

“Q. Have you made personal in¬ 
vestigation of the radio business po¬ 
tentialities in Cheyenne and the pos¬ 
sibility of getting' advertising con¬ 
tracts signed up? 

A. Yes, I did. I made a personal in¬ 
vestigation. 

Q. How did you make this investi¬ 
gation? A. I personally talked to 
representative merchants .in practi- 
callv all lines of business. 

“Q. Have you kept a record of their 
individual names? A. No, 1 did not 
keep a transcript of all my conversa¬ 
tions. 

Q. Did vou contact all the Chevenne 
local advertisers? A. No, that was im¬ 
possible, but I contacted a representa¬ 
tive group of all businesses. 

Q. Did you make any attempt to 
secure contracts—I presume tentative 
contracts? A. No. I made no attempt 
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to secure contracts, but merely asked 
their opinion of the use of radio for 
advertising. 

Q. What was their reaction to that 
question? A. Quite a number of 
Cheyenne merchants agreed to use 
time on the proposed station, if and 
when, it is installed. 

Q. What type of radio program 
service did thev indicate thev would 
consider using? A. Some indicated a 
preference for spot announcement 
service, while others indicated prefer¬ 
ence for formal time entertaining' 
programs. 

Q. In these conversations, with 
these local merchants, were there 
any of them who indicated a willing¬ 
ness to use programs consisting of 
local talent? A. Yes, several mer¬ 
chants asked about the possibilities 
of using local talent on their pro¬ 
grams and how it could be worked 
out.” 

Quoting further, (R. 238): 

“Q. Did you discuss the present ad¬ 
vertising costs in Chevenne with anv 

W W w 

of the merchants? A. Yes. 

Q. Give me some of their reactions. 
A. In a few cases where the types of 
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business need daily institutional ad- 
vertising, it was stated that the cost 
of such daily advertising in the pres¬ 
ent advertising media is prohibitive. 

Q. Did vou find anv of the mer- 
chants using radio advertising? A. 
No, I didn’t. 

Q. Would it be possible for the 

merchants of Chevenne to buv'radio 
advertising, and would it be feasible? 
A. Yes, it would be possible for them 
to bu\ r advertising on KG A in Denver, 
but it would not be feasible, because 
the price of advertising on the Denver 
station is too high in proportion to 
the amount of useable circulation ob¬ 
tained. It would be necessarv to pav 
for circulation covering all of the 
Denver trade area in order to re¬ 
ceive the useable circulation in the 
Chevenne area. 

Q. Is there any particular reason 
why Cheyenne business men need 
local radio facilities for advertising 
purposes? A. Yes. The advertising of 
competitive firms in Denver, Colo¬ 
rado is carried into Chevenne over 
Station KOA, Denver. The excellent 
highways, and short distance be¬ 
tween the towns of Chevenne and 


26 



Denver contribute to shoppers in the 
Cheyenne trade area responding to 
Denver firm’s radio-advertised values, 
and.this results in the loss of business 
to Chevenne merchants. Yet thev can- 

V V 

not meet the competitive radio ad¬ 
vertising with radio advertising, be¬ 
cause the rates would not permit. I 
will quote an example: The lowest 
possible rate that 1 know of for radio 
advertising in Denver, is on KLZ, 
where one 50 word announcement 


on a group program in the early 
morning would cost $4.(X). The regu¬ 


lar class “B” or davtime rates on KLZ 


for 50 word announcements is $7.50 


per announcement, and the regular 
class “A” or evening rate is $15.00 
per announcement. The Cheyenne 
merchants would not be justified in 
paying such a price for the usable 
coverage offered by the Denver sta¬ 
tion in the Chevenne trade area. 


Q. Then assuming that the license 
is granted for the proposed station 
in Cheyenne, is it your opinion that 
the station would be a benefit to the 
Chevenne Advertisers? A. Yes, in mv 
opinion it would be a great benefit 
as a means of carrying needed ad- 
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vertising and entertainment. It would 
make available a local medium to 
carrv everv dav institutional adver- 

w %J 

tising and also give the Cheyenne 
merchants an opportunity to meet 
with radio, the competitive radio ad¬ 
vertising of Denver merchants.” 

These quotations from the record show 
that Mr. Haller was eminently fitted to 
make an intelligent and reliable survey, 
that his acquaintance with the City of 
Chevenne enabled him to understand busi- 
ness conditions fullv, that he made a com- 
plete and thorough survey of the advertis¬ 
ing possibilities and probabilities and that 
he submitted his estimate as a part of 
the record in this case. 

Mr. Heitmever testified that in addition 
to Mr. Haller’s investigation and report, 
he also made an investigation and formed 
a conclusion. (See R. 138, 139, 140, 141). 
Mr. Heitmever employed Mr. Julian Car- 
pender, a resident of Cheyenne, to make 
an investigation and report. Mr. Calen¬ 
der's report was made in the form of an 
affidavit, but was not admitted in evi¬ 
dence. 

\ 

Mr. Heitmever testified as follows, (R. 
140): 

“Bv Mr. Gum. 0. Did vou make a 
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studv or anv attempt personally to 
determine whether or not there is 
sufficient local business in Chevenne 
to insure the profitable operation of 
the proposed station? A. Yes. In addi¬ 
tion to the contacts made bv Mr. 
Haller and Mr. Carpender, I person¬ 
ally called upon several merchants 
in Cheyenne to determine the poten¬ 
tial advertising support of the propos¬ 
ed station. 

Q. As the result of that investiga¬ 
tion did you form an opinion as to 
whether or not there was sufficient 
local business in Chevenne? A. I did. 
My own personal investigation con¬ 
vinced me quite definitely that the 
proposed station would have ample 
advertising support from the local 
merchants of Chevenne.” 

We have quoted from the record to an 
unusual length to show how completely 
the evidence at the hearing refutes the 
statement that ‘the record is silent as to 
the estimated monthly revenue expected 
from the proposed station.” (R. 258). 
Neither the law nor the Commission’s 
rules require any other kind of evidence 
to show “estimated monthly revenue.” 



29 


This is the usual and customary method 
of presenting such evidence. To rule it 
out in this case is arbitrary and capricious. 
The statement is so erroneous that the 
mildest characterization that can be made 
of it is that it is the result of reckless 
oversight. 

In the case of Journal Co. v. Federal 
Radio Commssion, 48 Fed (2) 461, this 
Court reversed the decision of the Com¬ 
mission, because it said the Commission’s 
decision was “manifestly against the evi- 
dence.” That is exactly the situation in 
appellant’s case. The decision of the Com¬ 
mission is “manifestly against the evi- 

dence” and therefore arbitrary and should 

•*> 

be reversed. 

As to the third erroneous statement of 
the Commission—(3) That in case the ap¬ 
plication were granted the applicant in¬ 
tended to form a corporation and transfer 
his interest to the corporation—what does 
he record show? 

The Examiner at the hearing clarified 
this matter also. The record shows that 
he specifically asked the applicant about 
it. The record reads as follows (R. 166): 

“By the Examiner: Q. Now, con¬ 
cerning the possibility, of incorporat¬ 
ing this station, as I understand your 
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testimony, you propose to operate 
this station individually? A. Yes, sir. 

Q. Unless it becomes necessary 
within five years to incorporate, the 
necessity being your inability to re¬ 
pay the $20,000, in which event of in¬ 
corporation you would assign to Mr. 
Glasmann 49 per cent of the stock 
and make application to this Com¬ 
mission for permission to transfer 
the license to the Corporation? A. 
Yes, sir, that is true. / would assign 
to Mr. Glasmann at that time, at the 
end of five years, either 49 per cent 
of the stock or a prorata portion of 
that amount representing the unpaid 
balance. Unquestionably if 1 do not 
pay it all, which 1 expect to do of 
course, 1 would have to pay some¬ 
thing towards this amount.” 

In his report, the Examiner summed up 
this testimony as follows (R. 246) : 

“The applicant has on deposit the 
sum of $20,000, which he borrowed 
from A. L. Glasmann of Ogden, Utah. 
Mr. Glasmann is the principal stock¬ 
holder in the Interstate Broadcasting 
Corporation, the owner and licensee 
of radio station KLO at Ogden. He is 
also publisher of The Ogden Stan- 
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dard-Examiner and is interested in 
other lines of business. The $20,000 
was borrowed by the applicant with¬ 
out giving any collateral of any kind, 
and with the understanding that he 
has five gears within which to repag 
the full amount, together with 6% 
interest thereon from date until paid, 
with a provision that in the event the 
applicant is unable to repag the 
moneg within the time specified he 
will cause a corporation to be formed 
and make application to this Com¬ 
mission for permission to transfer 
the license of the station to said 
corporation.” 

Thus no corporation was to be formed be¬ 
fore the end of five vears regardless of 
whether he repaid any of the loan or not, 
and no transfer to such corporation could 
be applied for until after it was formed. 
Whether or not the corporation would 
ever be formed was dependent upon the 
failure of the applicant to repay whatever 
part of the $20,000 he might find it neces¬ 
sary to spend to construct and begin oper¬ 
ation of the station. Thus the Commission’s 
statement was erroneous when it declared 
that if the Commission granted the ap¬ 
plication, the applicant proposed to as- 


32 


sign the license to a corporation. This 
application would necessarily come up for 
renewal nine times at six months inter¬ 
vals, before it would be possible for a pro¬ 
posed transfer to be made to a corpora¬ 
tion. Even if that corporation were form¬ 
ed, and none of the money were ever re- 

7 V 

paid, the applicant would still always own 
51 per cent of the stock and thus have 

controlling interest. 

Taking up the fourth erroneous state¬ 
ment, what are the facts? (4) That the 
applicant under the terms of the loan must 
n\y more than $4,000 per year on the loan 
from Mr. Glasmann. 

This statement is based on the assump¬ 
tion that Mr. Heitmeyer will use all of the 
$20,000 in building and operating the sta¬ 
tion. There is no evidence anvwhere in the 
record to justify such an assumption. As 
already pointed out, the entire cost of the 
station ready to go on the air is less than 
$9,000, the estimated monthly expense, 
$1525 per month (R. 242), and the esti¬ 
mated revenue per month, using the con¬ 
servative estimate of Mr. Haller, is $2,100 
per month. The only fair and reasonable 
(R. 237) assumption from these figures is 
that Mr. Heitmeyer would not expend to 
exceed $10,000 or one-half of the $20,000 
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available. This would mean he could repay 
the other $10,000 as soon as his station was 
in operation and accounts were being paid, 
a period of not to exceed 30 to 60 days. 

With net income of at least $500 per 
month, or $6,000 per year, the repayment 
of the $10,000 with interest at 6 per cent 
would certainly be an easy business ac- 
complishment within two or three years. 

Instead of proving that the applicant is 
not financially qualified to construct and 
operate the station, the record proves ex¬ 
actly the opposite. 

Mr. Heitmever was fullv financed per- 
sonallv. He had plentv of monev to pay his 
incidental expenses and even contribute 
something toward the construction and 
operation of the new station. His personal 
assets of $7,000, including more than $1,000 


cash in the bank, and his salary of $300 per 
month, with the $20,000 cash in the bank 


for the purpose of constructing and be¬ 
ginning operation of the Cheyenne station 
prove he was abundantly financed. 


The Commission Makes Grants to Applicants with 

Small Amounts of Money 


The radio law contains no prohibition 
against building and operating a radio 
broadcasting station on borrowed funds. 
The Commission has not refused to grant 
construction permits for new stations to 
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those who are qualified and experienced 
in the operation and management of radio 
stations simply because they did not have 
abundant personal finances without bor¬ 
rowing to construct and carry on the oper¬ 
ation of the proposed stations. Experience 
is often worth more than actual cash. 
The Commission often grants permits for 
new stations to applicants without experi¬ 
ence who have barelv sufficient funds to 
construct and begin operation of a new 
station. Their lack of experience is really 
a greater financial handicap to them than 
borrowed funds are to an experienced 
radio man who knows how to make a 
radio station operate at a substantial profit 

Take the case of the Lake Region Broad¬ 
casting Co., Lakeland, Florida, Docket 2077, 
decided Julv 7, 1935, as such an instance. 
This was a grant for a 100 watt station 
unlimited time. In this case the applicant 
was a corporation with capital stock of 
$10,000 which had sold stock to the amount 
of $7,500, having $7,000 on deposit. Two 
attorneys and a hotel keeper were the prin¬ 
cipal stockholders. The grounds for the 
decision make no reference to anvbodv 
connected with the corporation, having 
had any experience in the operation of a 
radio station. 
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Another case of this kind was the Bell 
Broadcasting Company, Temple, Texas, 
Docket 3197, decided Julv 2, 1936. This was 
a grant for a 100 watt station daytime 
only, in a town of 15,000 population. The 
decision of the Commission shows the ap¬ 
plicant had assets of $7,500, hut mentions 
nobody connected with the application, 
who had any experience in broadcasting, 
nor had any definite arrangements been 
made as to the staff, personnel, or location 
of the station. The estimated cost was 
$ 6 , 000 . 

In the above cases the applicant had 
barely sufficient funds to construct and 
begin operation of new stations, and no ex¬ 
perience, yet the Commission found il 
financially qualified. 

In another case decided bv the Connnis- 
sion just recently, the applicant had but a 
small amount of finances, but had long 
experience in the operation and manage¬ 
ment of radio stations, such as the ap¬ 
pellant in this case has had. This was the 
case of Wilton Henry Pollard, Huntsville, 
Alabama, Docket 3789, decided December 
29th, 1936, authorizing a 100 watt station 
for night time operation and 250 watts 
for day time operation. The applicant had 
but $3,000 cash, with $9,000 in real estate 
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values on which he said he could borrow 
$5,000. Mr. Pollard is a radio engineer and 
has operated a station for three years. In 
deciding that case the Commission said: 
“Considering all the evidence adduced at 
the hearing and in depositions as to fi¬ 
nances of the applicant, it appears he is 
amply financed to construct and operate 
the proposed station.” 

Certainlv “all the evidence adduced at 
the hearing and in depositions as to the 
finances of the applicant” in this case 
show that he too is “amply financed” to 
construct and operate this proposed sta¬ 
tion at Chevenne. 

%J 

As late as Januarv 5, 1957, the Com mis- 
sion granted the application of the Eastern 
States Broadcasting Corporation, Bridge¬ 
town, New Jersey, Docket 3012, for a 100 
watt daytime station. The applicant cor¬ 
poration had $53(X).00 in cash and had 
contracted to sell stock to the amount of 
$3,500.00. The Commission called atten¬ 
tion to the fact that Howard S. Frazer, the 
President of the Corporation, holds a radio 
telephone license and has been engaged 
in radio broadcasting work as operator 
and manager since 1925. Mr. Heitmeyer, 
the applicant in this case has a similar 
record of experience in connection with 
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the operation and management of radio 
stations, which fully justifies the Commis¬ 
sion in finding him fully qualified to con¬ 
struct and operate the proposed station 
even though he had borrowed the major 
part of the funds he would actually use 
Io build and begin operation of the pro¬ 
posed station. 

The fact that the Commission has grant¬ 
ed these applications in the last two years 
to applicants whose finances were small, 
and some of whom had no experience in 
radio broadcasting, proves the Commis¬ 
sion has no established policy of refusing 
Lo grant applications to those who may 
find it necessary to borrow money with 
which to construct and begin operation of 
a station. 

It is proper and necessary that the Com¬ 
mission consider Mr. Heitmever’s radio ex- 
perience in connection with the financial 
arrangement he presented to the Commis¬ 
sion. In fact, long and successful radio ex¬ 
perience by one applicant should compel 
the Commission to approve such an ar¬ 
rangement as sound, and no experience 
or continued failure might justify the ■Com¬ 
mission in not approving it. 

This court said in the case of KTKB 
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nances of the applicant, it appears he is 
amply financed to construct and operate 
the proposed station.” 

Certainlv “all the evidence adduced at 
[he hearing and in depositions as to the 
finances of the applicant” in this case 
show that he too is “amply financed” to 
construct and operate this proposed sta¬ 
tion at Chevenne. 

As late as January 5, 1937, the Com mis- r 

sion granted the application of the Eastern 
States Broadcasting Corporation, Bridge¬ 
town, New Jersey, Docket 3012, for a 100 
watt daytime station. The applicant cor¬ 
poration had $5300.00 in cash and had 
contracted to sell stock to the amount of ^ 
$3,500.00. The Commission called atten¬ 
tion to the fact that Howard S. Frazer, the 
President of the Corporation, holds a radio 
telephone license and has been engaged < 
in radio broadcasting work as operator 
and manager since 1925. Mr. Heitmeyer, 
the applicant in this case has a similar 
record of experience in connection with 
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the operation and management of radio 
stations, which fully justifies the Commis¬ 
sion in finding him fully qualified to con¬ 
struct and operate the proposed station 
even though he had borrowed the major 
part of the funds he would actually use 
to build and begin operation of the pro¬ 
posed station. 

The fact that the Commission has grant¬ 
ed these applications in the last two years 
to applicants whose finances were small, 
and some of whom had no experience in 
radio broadcasting, proves the Commis¬ 
sion has no established policy of refusing 
to grant applications to those who may 
find it necessary to borrow money with 
which to construct and begin operation of 
a station. 

It is proper and necessary that the Com¬ 
mission consider Mr. Heitmever’s radio ex- 

*/ 

perience in connection with the financial 
arrangement he presented to the Commis¬ 
sion. In fact, long and successful radio ex¬ 
perience by one applicant should compel 
the Commission to approve such an ar¬ 
rangement as sound, and no experience 
or continued failure might justify the Com¬ 
mission in not approving it. 

This court said in the case of KTKB 


Broadcasting Association Inc. v. Federal 
Radio Commission, (47 Fed (2) 670) that 
an applicant’s past conduct is an important 
consideration and quoted with approval 
the Bible’s admonition, Matt. 7:20, “By 
their fruits ve shall know them.” 


What was Mr. Heitmeyer’s experience? 
He began as an amateur in 1920. In 1922 
he secured a commercial operator’s license 
and served one year as a marine operator. 
In 1923 he worked as announcer and oper¬ 
ator of a small broadcasting station, now 
extinct, in Portland, Oregon. Following 
that he became technical operator for Sta¬ 
tion KGW of Portland, Oregon. 


He then became chief operator and was 
later transferred to the program division. 
During the next two years he was chief 
•announcer, publicity director, and pro¬ 


gram manager of Station KGW’, 


and later 


became radio editor of the Oregonian, the 


morning newspaper of Portland. In 1928 
he became general manager of KGW’ and 
continued in that position for three years. 
He then acquired control of a small station, 


KUJ, at Longview, Washington, which he 


later moved to Walla W’alla, Washington. 
After relinquishing his interest in that sta¬ 


tion he returned to Portland as manager 

o 

of KGW’ and when the Oregonian acquired 


Station KEX in 1933, he became general 
manager of both stations. In 1935 he be¬ 
came manager of KLO in Ogden, Utah, 
which position he still holds. KLO was 
operating at a loss when he took charge 
of it and it was soon operating at a profit 
and is still operating at a profit. 

With such a record in radio work, Mr. 
Glasmann was justified in believing he 
could safelv loan Mr. Heitmever the nec- 
essary funds to construct and begin the 
operation of a station at Cheyenne. For 
the Commission to refuse to grant the ap¬ 
plication of Mr. Heitmever for a small sta¬ 
tion of only 100 watts involving an ex¬ 
penditure of less than $10,000 on the 
grounds that he lacked financial qualifica¬ 
tions, was clearly an arbitrary and capri¬ 
cious decision which the court should re¬ 
verse. It is unsupported by the evidence. 
It is contradictors 7 to the uncontradicted 
testimonv in this case. 

x/ 


Need of Radio Service by Cheyenne, Wyoming 

Since the applicant is qualified financial¬ 
ly to construct the station, the need of the 
citv of Chevenne .for radio broadcasting 
service becomes an especially important 
consideration in this connection. Chevenne 
is the state capital of Wyoming. It is literal¬ 
ly the cross-roads of highway traffic, rail- 


road transportation and airplane travel, 
(R. 187, 188, 236, 247). It is also the center 
of the state’s major industries, including 
the livestock industry. This industry is in 
need of daily weather reports during the 
winter months, which can be furnished 
effectively only by radio (R. 189). 

All of the testimonv bv evervbodv con- 

^ V v w 

cerned and the Examiner’s report show 
that there is no primary radio service in 
Cheyenne. People of Wyoming state 
capital are dependent entirely on Colo¬ 
rado stations for even secondary radio ser¬ 
vice (R. 169, 248). It has a population of 
17,000 within the citv and 23,000 within a 
four mile radius. Certainly these people 
who live far removed from the large cen¬ 
ters of population are entitled to a radio 
station if the Commission is to make an 
“equitable distribution of radio service” 
to the State of Wvoming as directed bv 

v O v 

law. 


The Citv of Chevenne is a thriving busi- 

V v O 

ness community. It has 275 retail stores. 
They did a total business of $*9,000,000 in 
1935, (R. 236, 247). Yet with all this busi¬ 
ness it has no medium for radio advertis¬ 
ing except over the Denver Station KOA. 
Rates on that station are entirely too high 
for Cheyenne advertisers to pay in propor- 
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tion to the amount of useable circulation 
they obtain. They must pay for circulation 
covering all of Denver and the surround¬ 
ing area to secure the comparatively small 
useable circulation in Chevenne. On the 
other hand, advertising firms in Denver 
cover the Chevenne area with the onlv 

w v 

radio service reg'ularlv available in Chev- 
enne. This advertising causes manv Chev- 

V J v v 

enne people to drive over the fine high- 
wavs to Denver for purchases thev could 
and would make in Chevenne if the Chev- 
enne advertiser could reach them bv means 
of radio advertising. A local station such 
as the applicant herein proposes to con¬ 
struct and operate would afford these busi¬ 
ness people of Cheyenne the opportunity 
lo advertise their goods at rates which they 
could afford to pay and the proposed sta¬ 
tion would thereby remove an unjust dis¬ 
crimination placed upon the business in¬ 
terests of Chevenne bv the refusal of the 

w %/ 

Commission to grant this application. (See 
detailed explanation testimonv of Mr. 
Haller R. 238.) 

Approximately 4,000 government em¬ 
ployees work in and around Cheyenne and 
a considerable number of soldiers are sta¬ 
tioned continuallv at Fort Francis E. War- 
ren, which adjoins the City of Cheyenne. 
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There is no primary radio service avail¬ 
able for them nor for government officials 
connected with Fort Warren, because of a 
lack of radio station at Cheyenne. (R. 178). 

The public offcials of the State of Wy¬ 
oming are compelled to go to another shite, 
to a station 100 miles away, to speak to 
the citizens of their own State Capital, on 
public questions. Candidates for public of¬ 
fice must use a radio station in another 


state. (R. 178-186). 

There is abundant local talent for radio 
service in Cheyenne and the people there 
have no station over which local programs 
may be broadcast. (R. 177, 178, 190, 192). 

The record shows conclusively the great 
need for the establishment of a local sta¬ 
tion such as applicant herein proposes to 
build. For the Commission to refuse to 
grant an application for a new station in 
the face of such pressing need for radio 
service when die applicant is as fully quali¬ 
fied as Mr. Heitmeyer, the appellant, has 
shown himself to be, is an arbitrarv and 
capricious decision which this court should 
reverse. 


Equality Provisions of the Distribution Clause 

Are Mandatory 

Another consideration that should have 
great weight is the mandatory provision 
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of law directing the Commission to allo¬ 
cate radio facilities so as to provide equal¬ 
ity of distribution to the several states and 
communities. 

Previous to the decision bv the Supreme 
Court in the WIBO case (289 U. S. 266) 
it had been contended that the equal quota 
provision was explanatory as to the dis¬ 
tribution of radio facilities among' the 
states within a zone. In that case, the court 
declared that the distribution clause of the 
law was mandatory. Congress had made a 
direction to the Commission, laid down a 
rule, even provided a formula, as it were, 
in the form of the comparative popula¬ 
tions of the states. (289 l'. S. 283, 284). 

The WIBO case is indexed as Federal 
Radio Commission v. Nelson Brothers 
Bond and Mortgage Co. 289 U. S. 266, and 
may properly be called the Bible of Radio 
Law. 

That case developed from the applica¬ 
tion of the Johnson-Kennedv Radio Cor- 

vs 

poration of Gary, Indiana, it owned WJKS, 
which shared a frequency with two sta¬ 
tions in Chicago, WIBO and WPCC. It ap¬ 
plied for a full time license, which meant 
the deletion of the other two stations. 

The State of Indiana at that time had 
not been assigned its proportionate share 
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of radio facilities of the fourth zone as 
directed bv the statute. The State of Illinois 
had been assigned more than its propor¬ 
tionate share of radio facilities as provid¬ 
ed bv the statute. The decision of the case 
turned on whether or not the distribution 
clause was sufficiently mandatorv to re- 
quire that the application be granted in 
order that the State of Indiana might re¬ 
ceive more nearly its proportionate share 
of radio facilities. The Examiner recom¬ 
mended denial of the application. The 
Commission reversed the Examiner. The 
case was appealed to the Court of Appeals 
of the District of Columbia. It reversed the 
Commission. The Commission then appeal¬ 
ed to the Supreme Court. When Chief Jus¬ 
tice Hughes wrote the opinion, he met this 
question squarely. 

The respondents in that case had argued 
that the direction of Congress as to alloca¬ 
tion of radio facilities to the states within 
a zone was not mandatorv. The court held 
the direction was mandatorv. The court 

w 

said: “The equality sought was not a mat¬ 
ter of geographical delimitation. The con¬ 
cern of Congress was with the interests 
of the people,—that they might have a rea- 
ronable equality of opportunity in radio 
transmission and reception, and this in- 


volved an equitable distribution not only 
as between the zones, but between the 
states as well.” 

The court then approved the order of the 
Commission that wiped out two going sta¬ 
tions that were serving' the public interest, 
in order to provide that equality of distribu¬ 
tion of radio facilities as Congress had 
directed. 

We again call attention to the fact that 
when this case was heard and decided, the 
state of Wyoming did not have its propor¬ 
tionate share of radio facilities which the 
mandatory provision of the law then in 
force directed the Commission to allocate 
to it. It does not have sufficient radio facil¬ 
ities today to give the people who live 
there the “equitable distribution of radio 
service” which the existing statute directs 
the Commission to allocate to each state 
by granting licenses “when and insofar 
as there is a demand for the same.” 

These provisions of the statute make it 
highly imperative that the Commission 
should not be more severe in its require¬ 
ments as to the financial qualifications 
of the applicant than it has been to other 
applicants depending on borrowed money 
ho build and operate a new station. The 
Commission is acting under the direction 
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of Congress and that direction so far as 
it applies to the State of Wyoming is com¬ 
pulsory upon the Commission to grant a 
new station at Cheyenne if the applicant 
is qualified. 

In the case of the Portland Broadcasting 
System, Inc., Portland, Maine, Docket No. 
2442, decided January 15, 1935, which case 
is now on appeal before this Court by the 
Eastland Company v. Federal Radio Com¬ 
mission, Nos. 6772, special calendar, the 
Commission decided that the applicant was 
financially qualified, although all the 
money in the bank paid for stock was bor¬ 
rowed by the stockholder who purchased 
it, and all the money to be raised to pay 
the additional expeditures, amounting in 
all to approximately $50,000, was to be 
borrowed monev. 

In appellant’s brief the charge is made 
(p. 38, 39) that the Commission’s decision 
stated the Commission had resolved all 


doubts as to the financial qualifications of 
the applicant favorably. The Commission’s 
brief answers as follows: 


“The Commission did not find, as 
’’ appellants state, that any ‘doubts as 
to the financial ability of the appli- 
•' cant Portland Broadcasting System, 
Inc., should be resolved in favor of 
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the applicant.’ It found, based upon 
the evidence hereinabove discussed, 
without a doubt the applicant had the 
financial ability, but that any doubts 
that the additional $25,000 would be 
forthcoming from the Portland 
Maine Publishing Company, in view 
of that evidence, should be resolved 
in favor of the applicant, and the 
Publishing Company.” 

In the grounds for its decisions sub¬ 
mitted January 15th, 1935, (P. 14 of the 
mimeographed statement), the Commis¬ 
sion said: 


“However, in view of the fact that 
the applicant corporation already has 
paid into its treasury $25,000 in cash, 
and the testimonv under oath of its 
principal witnesses that the addition¬ 
al $25,000 will be forthcoming, we be¬ 
lieve anv doubts which mav be raised 
in this record as to the financial abili- 
tv of the Portland Broadcasting Svs- 
tern, or the legal or financial ability 
of the Portland Maine Publishing 
Company to pay for the stock in the 
applicant corporation for which it 
has subscribed, should be resolved in 
favor of the applicant and the Pub¬ 
lishing Company.” 
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Mr. Heitmeyer, the applicant in this case, 
actually has in the bank all the money 

%J w 

necessary to build and begin operation 
of the proposed station. Mr. Glasmann 
loaned it to him on the security of Mr. 
Heitmeyer’s experience and ability to oper¬ 
ate radio stations successfully, upon the 
estimated revenue to the proposed sta¬ 
tion, based on careful surveys at Chevenne, 
and upon the written agreement that if 
Mr. Heitmeyer failed to repay the money 
at the end of the five years he would or- 
ganize a corporation and turn over a min¬ 
ority of the stock, namely, 49 per cent, to 
which the license would be assigned sub¬ 
ject to the approval of the Commission. 


Why shoidd the Commission approve a 
financial arrangement involving expendi¬ 
tures of approximately $50,000 when all 
of the existing funds had been borrowed 
and all of the additional funds necessary 


were vet to be borrowed, and then dis- 
approve another financial arrangement 
where the expenditure was to be only $10,- 
000 and the applicant also had abundant 
personal funds and a record of success¬ 
ful management of radio stations in addi¬ 


tion to the borrowed monev? Is not this 
most arbitrary on the part of the Com- 



in circumstances are based not on anv rule 
or principle of action, but upon the will, 
that is, the desire of the Commission. That 
is the verv essence of arbitrary and capri- 
cious action. 

Prejudging Future Assignment of License 

The Commission’s statement that to 

grant the application would be prejudg¬ 
ing a proposed assignment of license, the 

application for which is not presently be¬ 
fore the Commission (R. 255) is another 
instance of the Commission’s forming a 
conclusion from a cursory reading of a 
part of the evidence, in this case. It is based 
on the one paragraph of Mr. Heitmeyer’s 
letter to Mr. Glasmann (R. 242, 243) which 
reads: 

“Now to review and confirm our 
own arrangements: With the author¬ 
ity of the Federal Communications 
Commission when the stations are 
licensed and in operation, I will form 
a corporation for each station and 
with the approval of the Commission 
the license of each station will be 
transferred to that corporation.” 

If that were the whole of the agreement 
the statement of the Commission would 
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have some justification. But the letter con¬ 
tinues: 

“I am to hold 51% of the stock in 
each corporation and your share of 
stock will be 49 per cent. This will 
repay you for the $40,000 you have 
given me, in the event I do not repay 
the full $40,000 with 6% interest with¬ 
in five years. If I do repay the full 
$40,000 with 6% interest, within five 
years, then I will personally hold all 
the stock of the above mentioned 
corporation. 

“While we have had no actual con¬ 
tract other than our verbal under¬ 
standing regarding this matter, this 
letter, I believe, will serve as a con¬ 
tractual record of my acceptance of 
the terms of vour loan. 

Sincerelv vours,” 

If this statement were not explained by 
the testimonv of Mr. Heitmever, it might 

still be claimed the corporation was to be 
formed immediatelv and the transfer of 
the license requested, but the record is 
clear and emphatic on that point. As point¬ 
ed out previously in the quotation, from 
the record (R. 166), (herein p. 29) Mr. 
Heitmever explained to the Examiner that 


51 


he proposed to operate this station in¬ 
dividually and under no circumstances 
would he form a corporation for five 
vears. Even then, he would form it onlv 

v ' v 

if he had failed to repay the borrowed 
money. In no case would he transfer a 
majority of the stock. Thus even if he 
formed a corporation he would still retain 
control of it by retaining 51 per cent at all 
times. 

Transfers to newly formed corporations 
bv licensees of broadcasting stations is not 

v v y 

only common practice, but is generally 
considered good business. Such applica¬ 
tions for transfers when the new corpora¬ 
tion is to be controlled bv the existing 
licensee are handled as routine matters bv 

the Commission. 

Rule 103.18 of the Commission requires 
an application for transfer of stock of a 
licensee corporation only when the trans¬ 
fer of control of that corporation is in¬ 
volved. This is in accordance with Section 
310 (b) of the Communications Act of 
1934, (47 U. S. C. A. 36) which requires ap¬ 
proval only of the transfer of control of 
the license whether the licensee be an in¬ 
dividual or a corporation. The possible 
transferee of the minority of the stock of 
the corporation which might be formed 
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under this agreement five years hence, 
would be A. L. Glasmann, the controlling 
owner of another licensed station, namelv, 
KLO. 

The transfer of 49 per cent of the stock 
of the new corporation therefore would 
have no effect on the control. All that 
would be necessary under the present 
practice of the Commission would be for 
the officials of the corporation to report it 
to the Commission when it filed its ap¬ 
plication for renewal of license. 

Thus this reason given by the Co mm is- 
sion for its decision, namelv, that the 
formation of a corporation to which the 
applicant would assign his license and 
ask the approval of the transfer required 
the prejudging of such transfer, becomes 
in fact no reason at all for the refusal to 
grant the application. 

When we sum up all of the facts in this 
record, we are forced to one conclusion, 
namelv, that the Commission bv this de- 

w 7 w 

cision would close the door of opportunity 
for any man to build and construct a new 
radio station ;on borrowed monev. The 
law lays down no such prohibition. No 
court has ever suggested anv such a rul- 

\ y A J v 

ing. The Commission itself has not estab- 
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lished anv fixed policy either before or 
since this decision, as to the amount of 
money necessary nor the source of money 
necessary to make an applicant financially 
qualified to build and begin operation of a 
radio station. 

It is a common knowledge that from 75 
per cent to 90 per cent of modern business 
is carried on bv means of borrowed 

w 

money. Why should the Commission make 
an arbitrary ruling in this case? Why 
should this applicant be held to an un¬ 
reasonable standard of financial worth? 
We submit there are no reasons and since 
the decision of the Commission in this case 
is arbitrary and capricious, it should be re¬ 
versed. 


Respectfully submitted, 
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Counsel for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6272 

Paul R. Heitmeyer, appellant 

v . 

Federal Communications Commission 


brief on behalf of the federal communications 

COMMISSION 


I. STATEMENT OF CASE 

A. Facts 

This appeal (R. 1-4) is taken under Section 402 
(b) and (e) of the Communications Act of 1934 (48 
Stat. 1093) from an Order, May 1, 1936 (R. 254, 
255), and decision, June 12, 1936 (R. 255-261), of 
the Federal Communications Commission. 

Appellant is appealing from so much of said 
Order as denies his application for a construction 
permit to erect a new radio broadcast station at 
Cheyenne, Wyoming, to operate on the frequency 
of 1210 kc, 250 watts day, 100 watts night, unlim¬ 
ited time. 

The application dated March 25, 1935, was filed 
by appellant March 29, 1935 (R. 6-14). The Com¬ 
mission was unable to determine from an examina- 

(i) 
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tion of the application that the granting thereof 
would serve public interest, convenience, and neces¬ 
sity, and therefore designated the same for hearing, 
pursuant to Section 309 (a) of the Communica¬ 
tions Act of 1934 (48 Stat. 1085) (R. 17-18). Due 
and regular notice was given applicant, appellant 
herein, of time and place of hearing and the issues 
to be determined thereon (R. 18-20), among which 
was the following: 

1. To determine the legal, technical, finan¬ 
cial, and other qualifications of the appli¬ 
cant to construct and operate the proposed 
station (R. 18). 

Accordingly, on October 29, 30, 1935, the matter 
of the application of Paul R. Heitmeyer came on 
for hearing before an Examiner appointed by the 
Commission, at which time applicant appeared in 
person, was represented by counsel, and offered 
evidence in his own behalf (R. 23-244). 

Thereafter, on December 21, 1935, the Examiner 
filed his report (No. 1-173) recommending that the 
application be granted. Oral argument was had 
before the Broadcast Division on April 26, 1936 
(R. 257). On May 1,1936, the Commission, Broad¬ 
cast Division, entered its Order, effective Septem¬ 
ber 29, 1936, denying the application of Paul R. 
Heitmeyer, because in its administrative judgment 
the record failed to show that the applicant was 
financially qualified to construct and maintain the 
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operation of a station of the kind and class applied 
for (R. 254). When the Division adopted its State¬ 
ment of Facts and Grounds for Decision, the effec¬ 
tive date of the Order was changed to June 12,1936. 

There is no conflict in this record as to the facts 
concerning the finances of the applicant even 
though the Commission did not follow the recom¬ 
mendation of the Examiner. On the undisputed 
facts the Examiner concluded that the applicant 
was financially qualified (R. 249), whereas the 
Commission found that the applicant had not made 
such a showing of financial responsibility as would 
justify it in the public interest, convenience, and 
necessity in granting the authorization applied for 
(R. 259). 

Under the Communications Act of 1934, the 
Commission is charged with responsibility of mak¬ 
ing its own findings and conclusions on the evidence 
presented before it. Federal Radio Commission v. 
Nelson Brothers Bond & Mortgage Company, 289 
U. S. 266, 53 S. Ct. 627. In that case the Commis¬ 
sion did not adopt the recommendations of its 
Examiner, and appellant contended this was error. 
The Supreme Court held it was not error and said, 
at pages 285, 286 (289 U. S.) : 

But the Commission had the responsibility 
of decision and was not only at liberty but 
was required to reach its own conclusions 
upon the evidence . [Italics supplied.] 
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B. The Issues 

Stripped of all unnecessary verbiage, appellant’s 
contentions appear to be: 

1. Since Wyoming had less than the unit assign¬ 
ments due under the quota allocation promulgated 
by the Commission pursuant to Section 307 (b) of 
the Communications Act of 1934, 48 Stat. 1083 
(Davis Amendment), the Commission was required 
to grant appellant’s application. 

2. The Commission's finding that appellant has 
not shown himself to be financially qualified is not 
supported by the record and hence, in a legal sense, 
is arbitrary and capricious. 

We do not agree. Section 307 (a) of the Com¬ 
munications Act of 1934, 48 Stat. 1083 provides 
that the Commission, 4 4 if public convenience, in¬ 
terest, or necessity will be served’’, shall grant to 
any applicant therefor, a station license provided 
for by the Act. We think, and will in our argu¬ 
ment hereinafter show, that this mandate of the 
statute was not met in the case at bar, and there¬ 
fore, quota is not an issue. 

We earnestly submit, and will show, that the 
sole issue here is whether the Commission’s find¬ 
ing, that 4 4 public interest, convenience, and neces¬ 
sity would not be served” by the granting of ap¬ 
pellant’s application because appellant failed to 
show that he was financially qualified to construct 
and operate a station of the kind and class applied 
for, is supported by substantial evidence. 
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II. ARGUMENT 

A. Application of the equalization provisions of the 
statute is not an issue in this case 

At the time the application of Paul Heitmeyer, 
appellant herein, was pending, heard, and decided, 
Section 307 (a) and (b) of the Communications 
Act of 1934 (48 Stat. 1083) was as follows: 

(a) The Commission, if public con¬ 
venience, interest, or necessity will be 
served thereby, subject to the limitations of 
this Act, shall grant to any applicant there¬ 
for a station license provided for by this 
Act. [Italics supplied.] 

(b) It is hereby declared that the people 
of all t lie zones established by this title are 
entitled to equality of radio broadcasting 
service, both of transmission and of recep¬ 
tion, and in order to provide said equality 
the Commission shall as nearly as possible 
make and maintain an equal allocation of 
broadcasting licenses, of bands of frequency, 
of periods of time for operation, and of sta¬ 
tion power, to each of said zones when and 
insofar as there are applications therefor; 
and shall make a fair and equitable alloca¬ 
tion of licenses, frequencies, time for opera¬ 
tion, and station power to each of the States 
and the District of Columbia, within each 
zone, according to population. The Com¬ 
mission shall carry into effect the equality 
of broadcasting service hereinbefore di¬ 
rected, whenever necessary or proper, by 
granting or refusing licenses or renewals of 


licenses, by changing periods of time for 
operation, and by increasing or decreasing 
station power, when applications are made 
for licenses or renewals of licenses: * * * 


Allocations shall be charged to the State or 
District wherein tin* studio of the station is 
located and not where the transmitter is lo¬ 
cated: Provided further. That the Commis¬ 
sion may also grant applications for addi¬ 
tional licenses for stations not exceeding one 
hundred watts of power if the Commission 
finds that such stations will serve the public 
convenience, interest, or necessity, and that 


their operation will not interfere with the 
fair and efficient radio service of stations li¬ 
censed under the provisions of this sec¬ 


tion. 
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At the time the application of appellant was 
filed, heard, and decided by the Commission, the 
quota condition of the State of Wyoming and the 
Fifth Zone, in which it is located, were as follows: 


State of Wyoviing 



Day 

Night 

Due. . 

n 

0.8$ 

ssigncrf. . 

H 

0. 40 



1 Section 307 (b) was amended dune f>. 193ft, to read as 
follows: 

“(b) In considering applications for licenses, and modifi¬ 
cations and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such dis¬ 
tribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to pro¬ 
vide a fair, efficient, and equitable distribution of radio 
service to each of the same." 








FIFTH ZONE 


Due. 

Assigned 


Dav 

j 


Night 


65.00 I 38. 
58.04 46. 


(R. 167) 


It is apparent from a reading of the law as it 
existed at the time the application of the appellant 
was heard, and from the law as later amended, 
that the paramount consideration is public interest, 
convenience, and necessity, and that this provision 
of the law must first he satisfied before the man¬ 
datory provisions of the equalization clause become 
important. This court has so held in the case of 
Reading Broadcasting Co. v. Federal Radio Com¬ 
mission, 60 App. D. C. 89, 48 F. (2d) 458 (1931). 
This was a case where an applicant, in an under¬ 
quota state and zone, applied for a modification of 
its existing license to increase the power, and for 
additional time. The Commission found that the 
granting of this application would result in inter¬ 
ference to an existing station, and hence the grant¬ 
ing of said application was not in the public in¬ 
terest, convenience, and necessity, notwithstanding 
the under-quota condition of the State and Zone 
of the applicant. In affirming the decision of the 
Commission, this court said: 

We concur in these views, for it would not 
be consistent with legislative policy to equal¬ 
ize the comparative broadcasting facilities 
of the various states or zones by unneces- 

145534—37 2 
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sarily injuring stations already established 
which are rendering valuable service to their 
natural service areas. The paramount con¬ 
sideration, after ail, is public interest, con¬ 
venience, and necessity. * * * 


In tlir Reading ease, supra, the particular prob¬ 
lem of public interest, which devolved upon the 
< Ynnmission to determine, was one of interference . 
In the case at bar, the particular problem of public 
interest, which it is necessary for the Commission 
under the law to determine, is whether the appli¬ 
cant has shown that he is financially and otherwise 
capable of maintaining and operating a station in 
the public interest, convenience, and necessity. In 
both cases, the paramount problem is public inter¬ 
est, convenience, and necessity. It is our conten¬ 
tion, therefore*, that it was necessary for the 
Commission to determine first whether the appli¬ 
cant, Heitmever, met the statutorv standard of 

7 %, 

public interest before it became incumbent upon it 
to carry out the mandatory provisions of the law 
with respect to equalization. In the words of the 
statute “ The Commission, if public convenience, 
interest, or necessity will be served thereby”, shall 
grant to any applicant therefore a station license, 
'‘subject to the limitations of the Act”, viz, equali¬ 
zation provisions. Having found, and as we think 
the record sustains such a finding, that the appli¬ 
cant has not shown that he was financially qualified, 
the Commission was not called upon to consider the 
equalization provisions of the law and, therefore, 
it is not an issue in this case. 
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In the case of WREC v. Federal Radio Com¬ 
mission, 62 App. D. C. 312, 67 F. (2d) 578 (1933), 
this court affirmed a decision of the Federal Radio 
Commission in granting an increase in power to 
Radio Station WMT where the Commission had 
found the grant of this application in the public 
interest, convenience, and necessity for the pur¬ 
pose of equalizing interference between it and 
Radio Station WREC, notwithstanding the fact 
that each station was in an overquota zone, saying: 

A question is also raised by appellant con¬ 
cerning the application of the Davis Amend¬ 
ment to this situation. We think, however, 
that it is not applicable for the reason that 
each station is in an overquota state in an 
overquota zone and that consideration is not 
important in the decision of the case. 

It is clear that the court in this case sustained 
tlie Commission’s view that the primary considera¬ 
tion was that of public interest, convenience , and 
necessity . 

B. The Commission has properly applied the statutory 
standard and the existing law to the facts in this 
case 

A necessary and important consideration of 
every application for construction permit to erect 
and maintain the operation of a new broadcast sta¬ 
tion is the financial responsibility of the applicant, 
since the public service rendered by any licensee 
is dependent in a large measure upon the financial 
ability of the licensee to provide and maintain ade- 
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quate equipment, technical advisors, and other as¬ 
sistance, as well as program and talent service. 
This is expressly recognized by Section 308 (b) 
of the Communications Act of 1934 (48 Stat. 1084), 
and by this Court in the cases of Sprout v. Federal 
Radio Commission, 60 App. D. C. 333; Beebe v. 
Federal Radio Commission, 61 App. D. C. 273; 
Fred II. Goss v. Federal Radio Commission, 62 
App. 1). C. 301. 

Furthermore, the Communications Act contem¬ 
plates that the licensee shall maintain uninter¬ 
rupted control over the physical assets and equip¬ 
ment of the station at all times. Sections 309 (b) 
(2) (48 Stat. 1085) and Sec. 310 (b) (48 Stat. 
1086). For this reason the Commission must look 
to the applicant as the potential licensee to carry 
out the statutory mandate of serving public inter¬ 
est, convenience, and necessity in exchange for the 
privileges which the granting of an application 
bestows. 

Where the applicant personally has no adequate 

finances to construct and maintain a station for 

which he applies, and proposes to erect and operate 

the station on borrowed monev for which no col- 

* 

lateral is given, and is without adequate funds or 
properties with which to satisfy the loan in event 
demand is made, the physical property of the sta¬ 
tion would be subject to attachment after judg¬ 
ment, with consequent loss of physical control of 
the station. 
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1. The Applicant is Not Financially Qualified to Erect and Maintain a 
Radio Broadcast Station of the Kind and Class Applied for 

a. The applicant’s showing of personal finances was insufficient 

The uncontradicted evidence in this case shows 
that the applicant did not personally have sufficient 
finances to construct and operate the proposed sta¬ 
tion (R. 99): but intended to finance the project by 
means of money borrowed, without collateral, from 
one Mr. A. L. Glasman (R. 56, 57, 99, 242-244). 

Applicant testified that the expected cost of the 
proposed station would entail an outlay of $8,890 
(R. 134, 242), and an estimated monthly operating 
expense of $1,525 (R. 134, 242). He further 
offered evidence tending to show that he owned 
personal property to the amount of $2,500 and 
4,000 shares of stock, par value $1.00, in the licensee 
corporation of Radio Station KLO, Ogden, Utah 
(R. 161, 162), but admitted on cross-examination 
that he had no funds of his own “of a sufficient 
amount to do the job properly" (R. 99). 

We respeetfullv submit that not only does the 
record amply sustain the Commission’s finding that 
the applicant has not shown that he is personally 
financially qualified to construct and maintain a 
station of the kind and class applied for, but that 
the record affirmatively shows that he is not per¬ 
sonally financially qualified to do so (R. 259). 

b. The applicant’s showing as to financial arrangements was unsatisfactory 

Accepting the applicant’s own testimony to the 
effect that he personally had “no funds of a suffi¬ 
cient amount to do the job properly” (R. 99), we 
come now to the manner in which the applicant 
proposed to finance the station applied for. 
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The record (R. 242-244) clearly establishes that 
the applicant proposed to finance the station by 
means of money borrowed from one Mr. A. L. Glas- 
man.- Applicant stated at several places in the 
record (pp. 94, 95, 96,116, 119,120, 162) that there 
was no further or supplementary understanding 
with Mr. Glasman other than the terms embodied in 
the letters of Oct. 22 and 23, 1935, between Mr. 
Glasman and applicant Heitmever (R. 242-244). 
See Appendix A. 

In view of the uncontradicted fact that the appli¬ 
cant intended to finance the proposed station by 
means of borrowed money (R. 56, 57, 99, 242-244), 
it was necessarily incumbent upon the Commission 
to examine the arrangements under which the 
money was borrowed in order to determine whether 
such arrangements were in accordance with the 
provisions of the Communications Act of 1934. 

Sec. 309 (b) (2) of the Communications Act of 
1934, 48 Stat. 1085, provides: 

Neither the license, nor the rights granted 
thereunder, shall be assigned or otherwise 
transferred in violation of this Act. 

Section 310 (b) of the Communications Act of 
1934, 48 Stat. 1086 provides: 

- Under the arrangements with Mr. Glasman, applicant 

Heitmever proposed to construct two new broadcast stations, 

one at Salt Lake City. Utah, and tlie other at Chevenne, 

% ■ * 

Wyoming. (See letter from applicant to Glasman and from 
Glasman to applicant. Appendix A.) This appeal in¬ 
volves only the application for a new station ot Cheyenne, 
Wyoming. 
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The station license required hereby, the fre¬ 
quencies authorized to be used by the licensee 
and the rights therein granted shall not be 
transferred, assigned, or in any manner 
either voluntarily or involuntarily disposed 
of, or indirectly by transfer of control of 
any corporation holding such license, to any 
person, unless the Commission shall, after 
securing full information, decide that said 
transfer is in the public interest, and shall 
give its consent in writing. 

Section 308 (a) of the Communications Act of 
1934, 48 Stat. 1084, provides, in part: 

The Commission may grant licenses, renewal 
of licenses, and modification of licenses 
only upon written application therefor, re¬ 
ceived by it; * * * [Italics supplied.] 

The arrangements between the applicant Heit- 
meyer and Mr. Glasman (R. 242, 243), were that 
the applicant “will form a corporation for each 
station, and. with the approval of the Commission, 
the license of each station will be transferred to 
that corporation” (R. 243). Further, the appli¬ 
cant testified that he proposed to carry out the 
terms of this agreement (R. 95, 97,162). However, 
upon cross-examination the applicant sought to 
varv the terms of said arrangements, and indicated 
that he did not intend to form a corporation unless 
it became necessary five years hence (R. 162, 166). 
It is a familiar doctrine that parole evidence can¬ 
not be permitted to vary the terms of a written 
agreement. Seitz v. Brewers Co. f 141 U. S. 510, 
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516,12 Sup. Ct. 46,35 L. ed. 837; Sliankland v. City 
of Washington, 30 U. S. (5 Pet.) 390, 8 L. ed. 177; 
Cincinnati Underwriters Agency Co. v. Thomas J. 
Emery Memorial (C. C. A., Sixth Circuit, March 
12, 1937), 88 F. (2d) 506; Stark Electric R. Co. v. 
McGinty Contracting Co. (C. C. A.. Sixth Circuit, 
January 9, 1917), 238 F. 657. 

It is apparent from this record that, in any event, 
the Commission could not approve the financial ar¬ 
rangements of the applicant for reasons which 
presently we shall show. 

If the agreement he taken at its plain terms, 
which require the formation of a corporation and 
the subsequent assignment of license thereto , then 
manifestly the Commission could not approve the 
financial arrangements, since there was no appli¬ 
cation before it for assignment of license (R. 259). 
If the terms of the agreement be considered in the 
light of appellant’s testimony concerning the same, 
to the effect that no formation of a corporation 
was intended for at least five years, then the Com¬ 
mission could not approve the same because in view 
of the state of the applicant’s personal finances, as 


•heretofore set forth, the loan from Mr. Glasman 
would remain a charge against the physical assets 
and equipment of the station in the event payment 
was not made leaving them subject to foreclosure 
and seizure by the lender, and possibly necessitat¬ 
ing an involuntary assignment of license (R. 259). 
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(1) The Financial Arrangements Between the Applicant Heitmeyer 
and Glasman Involved a Voluntary Assignment of License 

The record discloses that the arrangements be¬ 
tween the applicant Heitmeyer and Glasman con¬ 
template that the applicant Heitmeyer "‘will form 
a corporation for each station and with approval 
of the Commission the license of each station will 
be transferred to that Corporation 1 ’ (R. 242-244). 
According to the record also, Heitmever is to “hold 
51 percent of the stock in each corporation”, and 
Glasman’s share “will be 49 percent.” In the lan¬ 
guage of the applicant Heitmeyer: “This will pay 
you (Glasman) for the $40,000 you have given me, 
in the event I (Heitmeyer) do not repay the full 
$40,000 with 6 percent interest within five years. 
If I do repay the full $40,000 with 6 percent inter¬ 
est within five years, then I will personally hold all 
of the stock of the above-mentioned corporation” 
(R. 242, 243). 

In view of this arrangement, as disclosed by this 
record, it is apparent that the Commission could 
not approve this financial arrangement and grant 
this application in the plain face of an admitted 
agreement to “form a corporation * * * and 

with the approval of the Commission the license 
of each station will be transferred to that corpora¬ 
tion.” The appellant indicates (Brief 50-52) 
since the agreement between him and Mr. Glasman 
shows that when such corporation was formed the 
applicant would remain in control of the corpora- 
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tion as majority stockholder, no transfer of control 
within the meaning of the Act would occur. It is 
respectfully submitted that this fact does not alter 
the plain provisions of Section 309 (1)) (2) and 
310 (b) since, if the application of Heitmeyer were 
granted, Heitmeyer as an individual would be the 
licensee, whereas upon the formation of a corpora¬ 
tion and the transfer to it of the station license, 
the corporation, and not Heitmeyer, the individual, 
would be responsible to the Commission as the 
licensee of such station. 

It is respectfully submitted under the law as 
hereinabove set forth and on the record here shown, 
the Commission was bound to deny the applica¬ 
tion in question and that its finding with respect 
to the financial arrangements as hereinabove set 
forth is amply sustained. 

2. The financial arrangements involved an involuntary assignment of 

license 

If no corporation is to be formed, and there is to 
be no stock put up as security for the loan, then the 
equipment of the station may become subject to 
lien, foreclosure, and seizure if the loan is not re¬ 
paid within five years (R. 259). Apparently the 
applicant did not give very much thought to such a 
contingencv, When asked on cross-examination 
what provision he had with Mr. Cflasman to reim¬ 
burse him if the Commission did not approve an 
assignment of license from him to the corporation 
and if he failed to pay the loan back within the 
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five-year period, he replied: “I cannot forsee that 
emergency" (R. 99). 

In this connection it must be remembered that 
the proposed station was expected to cost $8,890 
initially (R. 134, 242) and involve a monthly op¬ 
erating expense of $1,525 (R. 134, 242). 

Applicant Heitmeyer’s personal finances con¬ 
sisted of personal property valued by him at ap¬ 
proximately $2,500 (R. 117, 161) and 4,000 shares, 
$1.00 par value, of stock in the Interstate Broad¬ 
casting Corp. (KLO, Ogden, Utah). There was 
no evidence in the record as to the character or 
nature of the applicant’s personal property, and 
absolutely nothing on which the Commission might 
have independently evaluated same for the purpose 
of determining the extent to which it might be 
used to repay Mr. Glasman’s loan. Further, the 
record clearly shows that the applicant's alleged 
$4,000 interest in the Interstate Broadcasting Corp. 
was calculated on the basis of his ownership of 
4,000 out of 100,000 shares, par value $1.00, which 
is the total capitalization of that corporation (R. 
162), and there is no evidence in this record upon 
which the real value of this stock might be de¬ 
termined or the amount which could be realized 
thereon if necessarv to sell the stock to repay the 
Grlasman loan. The applicant specifically stated 
that the stock was not hypothecated or put up as 
security for the loan (R. 162). 

It is not open to successful contradiction that 
the applicant Heitmeyer, appellant herein, would 


have to repay Mr. Glasman’s loan from moneys de¬ 
rived from advertising* income of the proposed 
station. 

The record discloses no satisfactory evidence 

%> 

upon which the Commission might have based a 
conclusion that sufficient commercial support would 
be available to enable Mr. Heitmever to maintain 
proper operation of the station and repay the loan 
with interest as agreed. In support of his conten¬ 
tion that there was ample support available, appel¬ 
lant offered the evidence of the witness Haller, 
Commercial Manager of Station KLO, Ogden, 
Utah, who was employed by Mr. Heitmever to make 
a survey of Chevenne, Wyoming, as to the com- 
mercial possibilities of a new station there (Brief, 
pages (i and 7; Record, 138, 139, 237, and 238). 

Witness Haller testified by deposition that he 
had made a personal investigation of the radio 
business potentialities in Chevenne, Wyoming, and 
the possibility of getting advertising contracts 
signed up (R. 237). This investigation, referred 
to by the applicant at R. 138, 139, was not made 
in anv systematic manner. Overlooking the clearly 
hearsav character of the testimony concerning such 
survey, we find that no record was kept of the per¬ 
sons contacted (R. 237); that a so-called “repre¬ 
sentative group of businesses” was contacted 
(R. 237); that no attempt teas made to secure 
contracts (R. 237); that those persons con¬ 
tacted were merely asked their opinion of radio 
for advertising (R. 237); that “a number of the 
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Cheyenne merchants agreed to use time on the pro¬ 
posed station” (R. 237); and that on the basis of 
such a survey the witness estimated that the mer- 
chants with whom he talked “would probably spend 
within the neighborhood of $2,100 a month” 
(R. 237). Obviously, this “estimate” is pure 
speculation. 

There is absolutely no foundation in fact for the 

4' 

witness Haller’s further conclusion that the “aver¬ 
age (referring to monthly advertising income) 
should run over $3,000 per month.” (R. 238.) 

It is readily seen from a study of this testimony, 
relied on by appellant as substantiating his ex¬ 
pectancy of ample money to repay the loan, that it 
was not clear, cogent, or convincing, but largely 
consisted of indirect, indefinite, and unsatisfactory 
statements, most of which were hearsay and conclu¬ 
sions of the witness rather than facts. 

In the absence of a satisfactory showing of avail¬ 
able commercial support and probable income, it 
appears that there remains only applicant’s per¬ 
sonal assets, admittedly insufficient, and the physi¬ 
cal equipment and assets of the station to satisfy 
the Glasman loan. 

Should Glasman exercise his legal right to collect 
the money due and owing him in the event it be not 
paid in accordance with the agreement, the station 
assets would be subject to lien, foreclosure, and 
seizure after judgment which would necessitate an 
involuntary assignment of license herein applied 
for. 
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It is respectfully submitted under the law as 
herein set forth and on the record here shown, the 
Commission was bound to deny the application 
herein, and its finding with respect to the financial 
arrangements as hereinabove set forth, is amply 
sustained. 


C. This court should sustain the Commission's findings 
of fact unless they are shown by the record to be 
manifestly against the evidence 


Applicant had no right under the Communica¬ 
tions Act of 1934 (48 Stat. 1064) to construct and 
operate a new broadcast station unless he made a 
proper showing that public interest, convenience, or 

necessity would be served therein*. Whether or not 
* * 

public interest will be served is a question of fact 
to be determined bv the Commission from the rec- 

4/ 


ord before it. The Commission found that public 
interest, convenience, and necessitv would not be 
served by a grant of the application of Heitmeyer 
and we have already shown that the record sus- 
tains this finding (Brief, pp. 9-19, inch). Tech¬ 
nical Radio Laboratory v. Federal Radio Commis¬ 
sion , 59 App. 1). ('. 125. 36 F. (2d) 111; General 
Broadcastina System, Inc., v. Federal Radio Com¬ 
mission, 60 App. 1). C. 64, 47 F. (2d) 426; Mar- 
qiiette I niversily v. Federal Radio Commission, 
60 App. I). C. 44, 47 F. (2d) 406. 

That the Commission’s findings of fact are con¬ 
clusive unless manifestly against the evidence is es¬ 
tablished by the following cases: Technical Radio 
Laboratory v. Federal Radio Commission, 59 App. 
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D. C. 125, 36 F. (2d) 111; C. L. Carrell v. Federal 
Radio Commission, 59 App. D. C. 131, 36 F. (2d) 
117: City of New York v. Federal Radio Commis¬ 
sion, 59 App. D. C. 129, 36 F. (2d) 115; Havens <£ 
Mart in, Inc., v. Federal Radio Commission, 59 App. 
D. C. 393, 45 F. (2d) 295; W. 0. Ansley, Jr., v. 
Federal Radio Commission, 60 App. D. C. 19, 46 F. 
(2d) 600; General Broad casting System, Inc., v. 
Federal Radio Commission, 60 App. D. C. 64, 47 F. 
(2d) 426, in which this Court said: “The question 
at issue is one of fact which the Commission has 


decided after hearing all of the evidence. The 
present appeal calls upon this Court to determine 
whether the decision is manifestly against the evi- 
deuce. If so, it should be reversed; if not, it should 


he affirmed.” 


Marquette University v. Federal 


Radio Commission, 60 App. 1). C. 44, 47 F. (2d) 


406, in which this Court said: 


“This case turns 


solely upon a question of fact, and inasmuch as the 
Commission is vested with authority to regulate the 
licensing of broadcasting stations in such a manner 
as to best subserve public interest, convenience, and 
necessity, the Court will hesitate to set aside a find¬ 
ing of the Commission unless it appears to be mani¬ 
festly contrary to the evidence.” Reading Broad- 
casting Company v. Federal Radio Commission, 60 
App. D. C. 89, 48 F. (2d) 458; KFKB Broadcasting 
Association, Inc., v. Federal Radio Commission, 60 
App. D. C. 79, 47 F. (2d) 670; Rev. John W. 
Sproid v. Federal Radio Commission, 60 App. D. C. 
333, 54 F. (2d) 444; W. E. Riker v. Federal Radio 
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Commission, 60 App. D. C. 373, 55 F. (2d) 535; 
Woodmen of the World Life Insurance Company 
(Station WOW) v. Federal Radio Commission, 61 
App. D. 0. 54, 57 F. (2d) 420 (decided February 
29, 1932); Radio Investment Company, Inc., v. 
Federal Radio Commission, 61 App. I). C. 296. 62 
F. (2d) 381; Davidson v. Federal Radio Commis¬ 
sion, 61 App. D. C. 249. 61 F. (2d) 401; Beebe v. 
Federal Radio Commission. 61 App. D. C. 273, 61 
F. (2d) 914. 

D. Power of the Court to grant relief requested by 

appellant 

Appellant requests that the Commission, in de¬ 
nying his application, be reversed, and that the 
Commission be “directed to issue a construction 
permit to the applicant” (Brief, p. 11). 

Section 307 (a) of the Communications Act of 
1934 (48 Stat. 1083) provides as follows: 

The Commission, if public convenience, 
interest, or necessity will be served thereby, 
subject to the limitations of this Act, shall 
grant to any applicant therefor a station li¬ 
cense provided for by this Act. 

The financial qualification of an applicant is one 
fundamental element in any determination of pub¬ 
lic convenience, interest, or necessity. There are, 
of course, other elements which go to make up this 
statutory standard. Since, however, at the outset, 
the Commission, in the case at bar, determined that 
this applicant had not shown that he was financially 
qualified, and since, in view of this finding, it was 


impossible to find that the granting of that appli¬ 
cation would serve public convenience, interest, or 
necessity, it denied appellant’s application on this 
ground without a consideration of such other ele¬ 
ments as may be involved in the statutory standard. 
It follows, therefore, assuming for purposes of this 
argument only, that if this court were to hold that 
the Commission erred in its finding as to the appli¬ 
cant’s failure to show himself financially qualified, 
nevertheless this court has no power to direct the 
issuance of a construction permit, since under the 
statute just cited that function is the duty and re¬ 
sponsibility of the Commission. 

The power of this Court is provided in section 
402 (e) of the Communications Act of 1934 (48 
Stat. 1093), as follows: 


* * * review bv the court shall be limited 

* 

to questions of law and that findings of fact 
by the Commission, if supported by substan¬ 
tial evidence, shall be conclusive unless it 
shall clearly appear that the findings of the 

Commission are arbitrary or capricious 

* * * 


If this Court were to direct the issuance of a 
construction permit to the applicant, it would be 
required to make an administrative finding that 
the issuance of that construction permit would 
serve public convenience, interest, or necessity. 
This it has no power to do. 

In Federal Radio Commission v. Nelson Bros . 
Bond & Mortgage Co 289 U. S. 266 (Decided May 


8,1933), the Supreme Court said in this connection 
(pp. 276-277) : 

* * * The provision that the commis¬ 

sion’s findings of fact, if supported by sub¬ 
stantial evidence, shall be conclusive unless 
it clearly appears that the findings are arbi¬ 
trary or capricious, cannot be regarded as an 
attempt to vest in the court an authority to 
revise the action of the commission from an 
administrative standpoint and to make an 
administrative judgment * * *. 

On the power of the Court of Appeals, when an 
appeal is taken to them from a decision of the Com¬ 
mission, the Supreme Court said at p. 278 in the 
Nelson case, supra: 

* * * The provision [Sec. 402 (e), 48 

Stat. 1093] that, in case the court reverses 
the decision of the commission, “it shall re¬ 
mand the <‘ase to the commission to carry out 
the judgment of the court” means no more 
than that the commission in its further ac¬ 
tion is to respect and follow the court’s de¬ 
termination of the questions of law * * *. 

In its “Statement of Facts and Grounds for 
Decision”, the Commission made findings only as 
to the legal, technical, and financial qualifications 
of the applicant. Under the Communications Act 
of 1934 the Commission would have to make a 
finding that granting the application of applicant 
Heitmeyer would serve public convenience, in¬ 
terest, or necessity, and in the absence of such a 
finding by the Commission no construction permit 
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can legally be issued by it. Thus it is respect¬ 
fully submitted that even if the Court were to find 
that the action of the Commission was without sub¬ 
stantial evidence to support it (and we submit that 
it cannot so find in view of the record), the proper 
procedure would be for the case to be remanded 
to the Commission in order that a further ex¬ 
amination of the record may be made and other 

*/ 

findings not inconsistent with the opinion of the 
court, made by the Commission in accordance with 
such evidence. 

E. Decisions of the Commission in other cases referred 

to by appellant 

Appellant cites (pp. 34-36 of his brief) several 
of the Commission’s decisions granting applica¬ 
tions when, according to appellant, the applicants 
had “barelv sufficient funds to construct and be- 
gin operation of a new station.” 

This Court does not have before it all the facts 
in these cases, and hence no comparison may be 
made as to decisions of the Commission in those 
cases and the case at bar. However, it should be 
pointed out that in not one of those cases did the 
approval of any applicant’s financial arrange¬ 
ments amount to a prejudging of proposed assign¬ 
ment of license, nor was there disclosed in any of 
those cases, a possibility of subjection of the sta¬ 
tion’s equipment to foreclosure and seizure. 

Appellant lays particular stress upon the Com¬ 
mission’s decision in the Portland Marne Broad- 


casting System, Inc. (Docket No. 2442), case, in 
which he contends the Commission “approved an 
application which was to be entirely financed by 
borrowed money.*' (Brief, p. 46.) 

Passing over the question of the extent to which 
this decision may be used as authoritv, since it has 
been appealed from (U. S. Court of Appeals, 
Docket Nos. (>772 and 6773) and the Commission's 
finding on finances is specifically questioned, may 
we point out in that case it did not prima facie ap¬ 
pear that approving* the financial arrangements 
would amount to prejudging a possible future as¬ 
signment of license, and it clearly appeared from 
the record in that case that there was a substan¬ 
tial showing of expected commercial support (R. 
219, before this Court, Docket Nos. 6772 and 6773). 

III. CONCLUSION 

For the reasons set forth, it is respectfully sub¬ 
mitted that the Commission's decision should be 
affirmed. 

Hampsox Gary, 

General Counsel. 

George B. Porter, 
Assistant General Counsel. 

Faxxey Neymax, 

Assistant Counsel. 

Frank U. Fletcher, 

Assistant Connsel. 


APPENDIX A 


October 23, 1935. 

Mr. A. L. Glasman, 

Ogden, Utah. 

My Dear Abe: I wish to acknowledge your letter 

of October 22nd and at the same time tell vou how 

•/ 

sincerely I appreciate your expression of confi¬ 
dence in me and what I am trying to do. Your 
assistance in making available $40,000 in ready 
cash will make it possible for me to finance either 
or both of the proposed Salt Lake City and Chey¬ 
enne stations in a thoroughly adequate fashion and 
will insure their operation on the highest possible 
program standards, after they are once on the air. 

Now, to review and confirm our own arrange¬ 
ments: With the authority of the Federal Com- 
munications Commission when the stations are 
licensed and in operation I will form a corporation 
for each station and with the approval of the Com¬ 
mission the license of each station will be trans¬ 
ferred to that corporation. 

I am to hold 51 percent of the stock in each cor¬ 
poration and your share of stock will be 49 per¬ 
cent. This will repay you for the $40,000 you have 
given me, in the event I do not repay the full 
$40,000 with 6% interest within five years. If I 
do repay the full $40,000 with 6% interest, within 
five years, then I will personally hold all the stock 
of the above mentioned corporation. 

While we have had no actual contract other than 
our verbal understanding regarding this matter, 
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this letter, I believe will serve as a contractual 
record of my acceptance of the terms of your loan. 

Sincerely yours, 

Endorsed: Docket No. 2980 App. Exhibit 5 
Hearing before Federal Communications Commis¬ 
sion 10-28-35. Ward & Paul, Official Reporters. 

The Ogden Standard Examiner 
Established 1870 
Ogden, Utah 

October 22nd, 1935. 

Paul R. Heitmeyer. 

Dear Paul: Subject to our former conversa¬ 
tions and oral agreement, I have established a de¬ 
posit of Forty Thousand Dollars ($40,000.00) at 
the Commercial Security Bank, as appears from 
enclosed deposit book issued and certificate ex¬ 
ecuted by the Bank, in your name, for the pur¬ 
pose of building, operating, and maintaining radio 
broadcast stations in Salt Lake City, Utah, and 
Cheyenne, Wyoming. 

For the purposes of my files and benefit of the 
auditor, please acknowledge receipt of this letter, 
also briefly outline our agreement and under¬ 
standings. 

Good Luck and God Speed. 

Sincerely yours, 

(Signed) A. L. Glasman. 

Endorsed: Docket No. 2980 App. Exhibit 5-A. 
Hearing before Federal Communications Commis¬ 
sion 10-28-35. Ward & Paul. Official Reporters. 
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